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Office of the Attorney General **Sent via Email**
Attention: Opinion Committee '

P. O. Box 12548

Austin, Texas 78711-2548

REQUEST FOR ATTORNEY GENERAL OPINION:

Whether a Deputy Sheriff of a Texas County is authorized to serve as an elected alderman
of a Type-A general law municipal corporation located within the same County?

Dear Sirs/Madames:

A question has arisen regarding the status of a person who is employed and currently serves in the
capacity of Chief Deputy Sheriff, in Culberson County, Texas (herein called “the Deputy™).

The Deputy ran for office—and was elected—as an Alderman (city council member) of the Town of
Van Horn, Texas, a Type A (“general law”) municipal corporation.! The Deputy served as a deputy sheriff
at the time of running for office, but has since been promoted and now holds the title, or office, of Chief
Deputy Sheriff of Culberson County, Texas. The town in which the Deputy serves as an Alderman is Van
Horn, Texas, which is the county seat of Culberson County, Texas.

Issues have been raised regarding “dual office holding” inasmuch as both “offices” pay sums of
money to the Deputy on a monthly basis. Additionally, there appear to be issues regarding common law—
or—constitutional “conflicts of 'interest”.

It appaaro t‘a ¢ the i issues cited a-“cvr’ have heen addressed hrevzous]v in a former Attorrey
* General’s “Lefter Advisory. No. 112”; dated August 4,, 1975, issued by John L. Hill, former Texas Attorney
General. A copy of this Opinion (Letter Adv1sory No. 1 12) is attached hereto and is incorporated herein
for reference as my submittal of a brief regarding these issues.

I respectfully request an Attorney Geﬁejral’s'-Opir.lic:)n.rlésponding to the inquiries set out above.
~Sincerely, o
: 4 A
Stephen L.%chéll S

‘ : ; **Please respond via email to
SLM/ry _ steve@mitchelltx.com

' Ch. 22.001, et seq., Tex. Loc. Govt. Code
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August 4, 1975 R

The Honorable Henry Wade o Letter Adviéory No. 112

District Attorney

Dallas, Texas 75202 Re: Whether a person may serve
both as city councilman and deputy
sheriff.

Dear Mr., Wade:

You have requested our opinion concerning whether a person may
simultaneously hold the offices of city councilman and deputy sheriff.

Article 2, section 1 of the Texas Constitution provides that the powers
of government shall be divided into tHree departments; legislative, judicial, and
executive, and that:

no person . . . being of one of these depart-
ments, shall exercise any power properly
attached to either of the others, except in
the instances herein expressly permitted.

In Attorney General Opinion H-7 (1973) we interpreted this provision to mean:

- » + . that an employee of one department is
barred from assuming any position or office
in either of the other two departments if he
exercises governmental powers in any de-
partment.

See also Attorney General Letter Advisory No. 65 (1974); Monaghan v. School
District No. 1, Clackamas County, 315 P, 2d 797 (Oregon 1957); étate v. Burch,
80 N. E. 2d 294 (Ind. 1948); Saint v. Allen, 126 So. 548 (La. 1930).

Article 5 section 23 of the Texas Constitution creates the office of Sheriff
as part of the judicial branch. 'Since a deputy sheriff is an employee of the
sheriff's department he is of the judicial branch. See State v. Moore, 57 Tex.

307 (1882). Accordingly, as a general matter he may not exercise legislative
powers.

City councils have been repeatedly held to exercise legislative powers,
Kimbrough v. Walling, 371 S. W. 2d 691 (Tex. Sup. 1963); Davis v. City of Lubbock,
326 S. W, 2d 699 (Tex. Sup. 1959); Ex Parte Naylor, 249 S, W. 2d 607 (Lex. Crim.
App. 1952); City of Nassau Bay v. Nassau Bay Telephone Co., Inc., 517 5. W, 24
613 (Tex. Civ. App. -- Houston 1974, writ ref'd. n. r.e.); City of Grand Prairie v.
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Turner, 515 5.W,2d 19 (Tex. Civ. App. --Dallas 1974, writ ref'd. n.r.e. ); ‘

anzal v. City of San Antonio, 221 S. W, 237 (Tex. Civ. App. --San Antonio 1920,
writ ret'd. ), In addition, article 2, section ] has been held to prohibit the exercise
of judicial, legislative, and executive powers by a city council. City of San Antonio
v. Zogheib, 70 S.W.2d 333 (Tex. Civ. App. ~~-Eastland 1934), rev'd on other grounds
101 5. W. 2d 539 (Tex. Supp. 1937); Gulf Refining Co. v. City of Dallas, 10 S.W. 2d
151 (Tex. Civ. App. --Dallas 1928, writ.dism'd, ).

Consequently, in our opinion since a deputy sheriff is of the judicial branch
he may not also hold the office of city councilman and thereby exercise legislative
powers, unless he is so permitted by article 16, section 40, of the Texas Con-
stitution. Attorney General Opinion H-6 {1973). Article 16, section 40 provides
in part: :

_State employees or other individuals who receive all
or part of their compensation either directly or indirect-
ly from funds of the State of Texas and who are not State
officers, shall not be barred from serving as members
of the governing bodies of school districts, cities, towns,
or other local governmental districts; provided, however,
that such State employees or other individuals shall re-
ceive no salary for serving as members of such governing
bodies.

However, we do not believe a deputy sheriff is within the scope of this
provision. While section 3 of article 39124, V. T.C,S., concerns the payment of
fees by the State, these fees are for services performed for the State in its role
as a litigant and do not constitute salary payments. The body of article 3912d
provides that deputies receive their salaries from the county, See also V.T.C,S.
art.3890. It is therefore our opinion that any exception to article 2, section 1,
which is contained in article 16, section 40, is not applicable.

SUMMARY

A deputy sheriff of Dallas County may
not also hold the office of city councilman;
as a member of the Judicial Department he
may not exercise legislative powers.

Very truly yours,

K et

JOHN L. HILL
Attorney General of Texas
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.
Opinicn Committee
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