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Office of the Attorney General 
Attention Opinion Committee 
P.O. Box 12548 
Austin, Texas 78711-2548 

Dear General Paxton: 

September 3, 2015 
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Ellis County Commissioners Court is considering the adoption of n optional county fee 
for child safety authorized by Section 502.403 of the Texas Tra sportation Code. The 
additional fee would be $1.50 for registering a vehicle in the co nty. TEX. TRANS. CODE 
ANN. § 502.403(a) (Vernon 2014). A question has arisen regarding the proper disposition 
of the revenue generated by this fee. 

Some counties believe that after deducting administrative costs the county may use 
revenue generated from the fee for purposes permitted by Articl: 102.014(g), Code of 
Criminal Procedure without sending any portion of the fee revenue to the municipalities. 
See TEX. TRANS. CODE ANN. § 502.403(g) (Vernon 2014). 

However, other counties believe that after deduction of adminis rative costs and after 
deduction of fee revenue proportional to the percentage of coun residents living in the 
unincorporated areas, the remainder of the fee revenue must be se t to the municipalities 
according to their population. See TEX. TRANS. CODE ANN. § 502.403(e) (Vernon 2014). 

Subsections ( e) and (g) of section 502.403 use the word "may" t ree times and use the 
word "shall" once. We question whether the use of "shall" impose a mandatory duty on 
Ellis County to dispense any of the fee revenue generated by t is optional fee to the 
municipalities in Ellis County. 

There is no absolute test by which it may be determine~ whether a statutory 
provision is mandatory or directory. The fundamental rule i to ascertain and give 
effect to the legislative intent. Although the word "shall" is generally construed to 
be mandatory, it may be and frequently is held to b merely directory. In 
determining whether the Legislature intended the particular provision to be 
mandatory or merely directory, consideration should be giv n to the entire act, its 



nature and object, and the consequences that wou d follow from each 
construction. Provisions which are not of the essence of th. thing to be done, but 
which are included for the purpose of promoting the prop· r, orderly and prompt 
conduct of . business, are not generally regar ed as mandatory. 

Chisholm v. Bewley Mills, 287 S.W.2d 943, 945 (Tex 1956). 

So· the question for your deliberation is whether Section 50 .403( e) of the Texas 
Transportation Code imposes a duty on Ellis County to send pr! portional fee revenue 
from the optional county fee for child safety to each municipality ithin Ellis County? 

cc: Commissioner Lane Grayson 
Ellis County Precinct 2 
1400 Oak Grove Road 
Ennis, TX 75119 
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Patrick M. Wilson 
Ellis County & Dis rict Attorney · 


