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RE: Whether the sources of revenue into State Highway Fund 006 for the Texas
Department of Transportation (TxDOT), as listed in the General
Appropriations Bill for the 2010 — 2011 Biennium (Senate Bill 1), constitute
“enacted revenue measures” within the meaning of the language set forth in
Article IX, Section 17.10 of Senate Bill 1.

Dear General Abbott:

As chairman of the Select Committee on Veterans Health, I respectfully
request an opinion on whether the sources of revenue into State Highway Fund 006
listed in Senate Bill 1, which was passed by the 81st Legislature, signed by the

~Governor, and made effective September 1, 2009, constitute “enacted revenue
measures” within the meaning of the language set forth in Article IX, Section
17.10 of Senate Bill 1.

The 81st Legislature acted to fund rail relocation and improvement efforts in
order to help meet one important component of the state’s transportation
infrastructure needs. The fund was to be set aside out of an existing revenue
stream of transportation funding dependent upon a finding of fact by the Texas
Comptroller of Public Accounts (Comptroller) that certain accounting thresholds
within TxDOT’s budget were met. The three-part test for the finding of fact by the
Comptroller is contained in Article IX, Section 17.10 of Senate Bill 1.
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Over the past 18 months, there has been a lengthy discussion among
TxDOT, the Comptroller, several legislators and rail transportation advocates
regarding whether the required thresholds have been met. It is my understanding
that the issue of whether the Comptroller is able to issue the required finding of
fact has come down to the legal interpretation of the term “enacted revenue
measures” as 1t relates to the provisions of Article IX, Section 17.10.

I believe it is clear that the term refers to measures passed by the Legislature
that place revenue into State Highway Fund 006, regardless of when such measures
were enacted. A review of the legislative history also supports this conclusion.
The language in Section 17.10 originated from Senate Bill 1923, as filed by
Senator Watson last session, and it is significant to point out that although Senate
Bill 1923 required the revenue measures “be enacted by the 81st Legislature” this
language was specifically omitted from Section 17.10.

There are several reasons the qualification was removed, the most significant
of which, in my opinion, was that the Legislature anticipated declining gas taxes.
It seems reasonable to me to take declining gas tax revenues into consideration in
calculating the net number generated by the three-part test set forth in Section
17.10, as the intent of this provision was to provide a set aside for rail funding, if,
and only if, highway funding had at least the same amount of funding as in the
previous biennium. Hence, the requirement that the net calculation required by the
test meet the threshold of $182 million dollars, the amount appropriated for rail.

The consideration of the gas tax in this situation is significant for the
interpretation of the term "enacted revenue measures." Clearly the gas tax was a
revenue measure enacted many years ago by the Legislature, and.-no increase or
decrease in the revenue from the tax would be taken into consideration if the
provision’s language applied only to “newly” enacted revenue measures, i.e., those
enacted by the 81st Legislature. Further bolstering this argument is the fact that
the language of Section 17.10 itself qualifies the term "enacted revenue measures”
by specifically excluding funds dedicated by a provision of the Texas Constitution
enacted in 1946.

I believe that the Législature’s clear and straightforward intent was to set
aside money to begin funding the state’s rail needs. The merits for beginning this
funding process are overwhelming and include increased rail safety, cleaner air,
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significant economic savings and substantial positive economic impact. Moreover,
Texas voters made a decision in 2005 to create the Rail Relocation and
Improvement Fund, and Article IX, Section 17.10 of Senate Bill 1 represents the
first time that the Legislature has honored its commitment to the voters to begin
addressing this need.

In sum, I believe the plain reading of the words “enacted revenue measures,”
as well as a reasonable interpretation of the legislative history of this provision,
support the conclusion I have reached, which is that the net impact of enacted
revenue measures on Fund 006 during the current biennium far exceeds the $182
million dollars referenced in Section 17.10.

I am attaching a supporting letter brief sent to the Comptroller in July by Mr.
Tullos Wells of the Lone Star Rail District. I am also attaching the Comptroller's
response to that letter. What I believe to be an accurate calculation of the net
impact under Section 17.10 is explained in detail in Mr. Wells' letter brief on page
two. The letter brief provides further detail on my position and offers additional
background on the provisions of Section 17.10 that you may find helpful as you
consider my request. | |

It is my hope that an opinion on the appropriate legal interpretation of the
term “enacted revenue measures” will bring to a conclusion the debate over the
Comptroller’s ability to issue the finding of fact required by Section 17.10, as well
as give guidance to the 82nd Legislature when, as is likely, this issue is considered
again next session.

I respectfully request an opinion on the foregoing issue. Thank you for your
assistance in this matter.

Sincerely,
Jeff Wentworth

Chairman
Senate Committee on Veterans Health, Select

JW/kko
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Lone Star Bail District T 512-658-7350
LSTAR PO Box 1618 F B512-558-736F
Catch il San Marcos, TX 78667 www-LoneStarRall.com

luly 7, 2010

The Hottorable Susan Combs

Texas Comptrolier of Public Accounts
Lyndon B. Johnson State Office Bullding
111 East 17" Street

Austin, Texas 78774

Re: Finding of Fact Regarding Article IX, Section 17,10 ~ Alfocation of funding for Rail Relocation and
lrnprovement Fuig

Dear Comptroller Combs:

Thank you for your contiriving efforts and patierice in working through the various questions that have

_ arisen relative to whethet your office should issue the finding of fact for the allocation of money to the
Rail Relocation and Improvement Fund 'requested pursuant to Section 17.10 in Art. IX-70 of the General
Appropriations Bill {S.B. 1) adopted by the Texas Legislature for the 2010 ~ 2011 Biennium (August 14,
2009 printing). | appreciate your meeting with me several days ago to discuss this issue. Since that
time, I have taken a fresh Jook at the questions surrounding the interpratation of the sider, and
considered them in light of applicable faw, the legislature s actions and Iegal analysas that | thought
relevant and helpful. :

‘Please consider this the Lohe Star Rail District's response to your letter of June 4, 2010. Further review
of the language of the rider and the legislative history of its development has Jed us to request that you
consider the following two issues that we respectfully raise in the more detailed brief that follows:

- 1, The appropriations to MHSC and to TWC are substantively different both in form and in
substance from the DMV appropriation that was the subject of the Attorney General's opinion
“in GAD ~D776. The elimination of the Fund 006 apprapriations to these two state agencies in
 the current biennial budget is precisely and exactly the type of reduction in appropriations from
Fund 006 that Secyfon 17.10 {b)(2) intended to capture.

2. Anplain reading of Sectien 17.10(b){1} should, in our view, result in a determination that the "net
impact of enacted revenue measures on incoming revenue of the State Highway Fund” that is
not constitutionally dedicated is approximately $1,093,614,158. This number has been left
antirely out of previous calculations, and once included, pushes the net increase for the 2010-
2011 hiennium well over the required $182 million.
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Crigin and Intent of the Rider

The rider was based on language originally developed by TxDOT, Senator Watson, and Legislative
Council, in the preparaticn of 5.8, 1923 which was filed by Senator Watson during the last legislative
session. In fact, James Bass from TXDOT testified on C.5.5.B. 1923 before the Senate Committee on
Transportation and Homeland Sectirity on March 30, 2009, and that testimony, along with the author’s
explanation and related questions is consistent with the suggested interpretations of the rider that we
are providing, both with respect to diversions from Fund 006 and the net impact of enacted revenue
measures 1o the highway fund, The most pertinent part of Bass’ tastimony is that the three-part test in
C.S,5.8, 1923 is “fair and balanced, bringing in all the parts and funding to the department.”

Advocates for rail funding subsequently took the wording from Section 24 of C.5.S.B. 1923 and drafted it
in the form of an appropriations bill rider. One substantive ¢hange was made to the three-part tast set
forth in that section, -That change was to delete the requirement in the bill that it apply only to “items
enacted by the 817 fegistature.” The draft was then provided to Rep. Ruth Jonas McClendon who turned
it over to the LBB for theif review and preparation of a proposed rider to 5.8. 1 when it was debated on
the House Fleor. LBB made a number of minor changes to the rider on the evening that the House
voted to adopt the rider, for the explicit purpose of making sure that the rider was clear and
straightforward in its intent, and that the finding of fact test contained in the rider could be easily
applied by your office. LBB and TxDOT recommended some further changes to the language after it was
adopted in the House version of 5.B. 1 that were presented and ultimately adopted by the 5.B. 1
Conference Committee.

Rail advocates pursued the strategy and approach tontained in the rider because they believed this
approach was generally percaived by TxDOT to be a good way to pursue rail funding, We also thought it
was easy for a majority of the legislature to understand and support the basic concept behind the rider:
‘the Rail Relocation and Irri‘provement Fund would receive 5182 million only after your office issued a
finding of fact that there was a net increase of at least that amount available to TkDOT in the 2010-2011
blenmum versus the previous budget cycle. :

Increased funding for TxDOT provided by the 817 Legislature

_ There is no dispute that TxDOT received many hundreds of millions of dollars more than the $182
million referenced in the rider when comparing the current biennium te the immediate past bfennium.

- The net amount of additional revenue that is evident in Fund 006 on the face of the appropriations bills
for the two respective biennia is a positive $699 million as indicated in the chart below:

5 2008-2009

| 2010 mn Tom
703,13,559.00] 2,595, 370,544 $5.248,433,843,001 152,487, 196 900 sz,zes,mmm,«n, nggww 8
$41,%58,639. : _

Siate iy, Fund No. 605 « Wurhlmemmmani.,m $5.820,362.00) amn i
“(Btate Py Fatod . 036 Tl Rovanue estimatod ! $0.00 Sea o0t 5450488 148000 $1.041, 708 702 00
'uef hvmhaas Cmmﬂmrmuﬁmmd 0] 50,008 45,0000 $7,000,
' §105,203,m9.00) $785,232,090.00] 31,530,525 853,06 ag0n] 55 .23 172,631,001

sus.naa,mnui 5624600 $330,668575.00 @mmml SA88,205,847. | 631, 765,231.00]
£ g@,moulsa .mmmmmmwau 0] [ 3,999,676, 226.00] 2 s .03 d0m 00} 7,657, 769,624.00] | $699,360,202.00 |
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Beyond these dollars, the legislature appropriated an additional $1,587,800,000 from the American
Recovery and Reinvestment Act for highway and hbridge construction (Art. XII-7). All of this money Is
new money, over and above the dollars that were available in Fund 006 for thase precise purposes in
the previous biennium. From a very common sense and simple analysis, it is factually true that TxDOT
received nearly $2.3 billian ($1,587,800,000 + 699,000,000 = $2,286,800,000) more for highway
construction in the current biennium than in the previous one.

This fact alone led almost everyone involved in the debate over the rail funding rider in Section 17.10 to
believe that the calculation of the provisions in the rider would meet the test required for the finding of
fact. Simply put, the issue for policymakers as they considered their vote on this matter was whether to
allocate the next $182 million that was available for highway construction to the rail fund, using the
20039-2010 biennium as the baseline. Certainly every one of the legisiators that served on the $.B. 1
Conference Committee appeared to believe that if the rider were included in the final bill, and not
redlined by the Governor, that the Rail Relocation and Improvement Fund would recgive this $182
milfion.

~Net Impuact Determination

Of course, we recognize that the rider specifically includes and exctudes some of the revenue flowing
into Fund 006, and into TxDOT, and requires a "net impact” determination in accordance with its
pravisions, There is no provision, for example, that would appear to Include the more than $1.5 billion
flowing to TxDOT for highways through the American Récovery and Reinvestment Act. And, we certainly
acknowledge that your office is bound by the provisions contained in the rider, nat the simple, cornmon
sense analysis set forth above,

But we respectfully submit that the legislature’s intent and understanding of this issue doas have value,
espedially as your office seeks to determine the meaning of the words in Section 17.10, if you believe
there is a close call or other ambiguity contained therein. This is especially true, we believe, in a
sltuation authorizing an allocation of funds that have already been appropriated, and that will be spent
regardless, versus 3 situation where the question is whether 1o authorize the expenditure or
appropriation of funds at all,

Tuming to the actual words and the interprétation of those words in Section 17.10, you are very familiar
‘with the three-part test set forth in the rider. These provisions are found in Section (b) of the rider, and
there is language in part (b} that has been regularly omitted from the summary worksheets that have
served as the basls for our discussions. The omitted language refers to excluding constitutionally
dedicated funds from the calculations required by the test, and it is meaningful because it makes it clear
that the legislature gave some specific consideration to what should be included and excluded from the

calculation.

lnitially, our own worksheets and those of the comptroller’s office staff with whom we visited exceeded
the $182 million threshold required for certification. We did not challenge the underlying calculations at
this time since we believed that the rasult was sufficient for the issuance of a finding of fact in support
of the rider. In particular, we did not challenge the assumption that there were no “enacted revenue -
measures” affecting the caiculation of part ohe of the test found in Section 17.10(b)}{1). We simply did
not focus an this at the tirme because we assumed that It would be irrelevant to the autcome.

-3. .
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Department of Motor Veﬁ icles

Subsequently, we learned that your office felt that it was unclear whether the transfer of funds to the
Department of Motor Vehicles (DMV) should be treated as a reduction in appropriations to TxDOT from
Fund 006 under part (b){2) of the rider. Ultimately this matter was resolved by the Attomey General in
GA-0778, which conduded that the transfers to DMV did not constitute an appropriation to DMV, His
decision was correct in our opinion for several reasons, and resulted in the return of approximately $75
million to the plus side of the net impact calculation pushing the net number hack aver §182 million
once again.

HHSC/TWC

 We then were informed that your office had reversed its earlier conclusion that two other items (HHSC
and TWC) met the definition of a “reduction in appropriations made fram the State Highway Fund to
state agencies other than the Department of Transportation”. (This again, is the test set forth in (b}{(2)
of the rider, which was the focus of most of our discussions up to this point.) HHSC receivad $73.9

_ miltion and TWC received $6.8 million from Fund 008 in the 2008-2009 biennium, but did not receive
these amounts from Fund 006 in the current biennium. We respectfully ask that your office support its.
original conclusion as reflected in the worksheet you shared with us when we met with you in your

. office on August 26, 2009, for the following reasons:

1. Excluding the'HHSE ond TWEiterns asgamgunder (51{2]: IfConaTstelt Wi
formmmetatran Vou hirve: : - provisions of the tider. Aside from the

" legal question of whether these dollars were approprlated to TxDOT or to the respective
agencies, [t Is obvitus and not In dispute that the riders to HHSC and TWC were diversions from
Fund 006 of exactly and precisely the nature that has attracted sa much attention over the past
many years. These dollars were not available to TxDOT in the 2008-2008 biennium, and they

_were used for purposes that would not have been funded by TxDOT or through Fund 006, These
dollars are now available to TXDOT. The underlying programs are now being paid for by General
Revenue and Medlcald matchmg funds through the HHSC and TWC budget patterns These two

‘mm ; elEl pHans. Yriin kiin: ,
legislature mtended to cagture with the Ianguage of mz{zg '

2. Averyliteral reading of Section 17.10 would be necessary to reach a contrary conclusion. If the
same form over substanca and literal analysis was applied to other parts of the rider, it would be
necessary, for example, ta conclude that since the primary operative word in (b){1} is “net
impact?, in {b)(2) is “gain” and in (b){3)} Is “loss”, we should then consider, for example, only
gains under (b}(2) and only losses under {b)(3}). Instead, everyone involved has calculated the
net impact of reductions in appropriations under (b){2) and would presumably Include increases
in appropriations 1inder (b)(3). In fact, on the worksheet your staff shared with us most o
recently, there are several items that are included as losses under (b}(2) as the result of
increases in appropriations to state agencies other than TxDOT - not just gains from reductions

in appropriations as stated in the rider.
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3. 1fwe were to eliminata the losses to TxBOT that are reflected as negative numbers under part
(b}2) of the test, that would limit the caleulation to the gains made from & reduction in
appropriations, just like the rider says. Such an approach makes no serise, and we are not
recommending it; sithough we would note that there would never have been any apportunity
for dispute over the transfer of maney from TxDOT to DMV under a literal reading of part (b)(2)
of the rider. We belleve that the entire point of the rider is to determine on a net basis whether
TxDOT has more rnoney for highways in this biennium than in the previous one. Substance over
form and giving the legislature's language its intended meaning is the better approach.

4, Furthermore,: g:rggg Is:0 clegr distinction between e HH! 41113 nsfe
ond funds to the DMV, The HHSC and TWC appropriations were made effective mmeduately

upan the effective date of the appropriations act, and the funds were appropriated to the two

. apencies at the start of the state fiscal blennium. No part of the funding provided to HHSC/TWC
by the 2008-2008 tider was related ta functions or personnel that TxDOT was previously
providing or payirig for. These were new expenditures, required by new legislation, for services
not previously paltd for by the state or thraugh Fund 006,

5. Incontrast, the DMV funding was found by the Attofney General to be an appropriation of funds
to TxDOT, followed by a [ater transfer of funds to DMV, assuming that certain conditions were
met, approved by the LBB, and that the personnel and functions associated with the funding
was also transferred at the same time. Our conclusion is that the HHSC and TWC Items should
be treated as a gain under part (b)(2) of the test both as a matter of substance over form, and
because of actual and significant differences between these items and the DMV transfer.

Net Impoct of Enacted Revenue Meoasures

It may, however, be unnecessary to revisit your decision on the HHSC and TWC expenditures, We
believe the answer as to whether you should make a finding of fact regsrding the $182 miilion may best
be determined by focusing on the meaning of part (1) of the test set forth in Sectlon 17.10{b}. Stated
differently, the key questitin is what portion of the almost $2.3 billion of additional funding (net)
received by TDOT counts toward the net impact calculation required by the Section 17,10 rider. The
specific language of Section (b}{1} Is: '

“the netimpact of enacted revenue measures on incoming revenue of the State Highway Fund thatis not -
dedicated under Article 8, Section 7-a of the Texas Constitution”,

We oifer the following observations about this language:

Net Impoact

1. The term “net imp'act” would appear to mean that both galns and losses to the State Highway
Fund are to he taken into consideration, As noted ahove, Section (b}{2) specifies that it applies
to a “gain”, and Settion (b){3) specifias that it applies to a “loss”; but everyone 1s interpreting
them to mean netimpact. Since (b)(1) actuslly savs net impact, the logical conclusion Is that
{b)(1) applies to beth gams and losses. '
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2. Theterm “netimpact” is clearly intended to require a comparison of incoming revenue to Fund
006 between the 2008-2009 biennium and the 2010-2011 biennium.

Enacted Revenue Measures

3. The next and most ohvious question is what is an “enacted revenue measure”? Nothing it
“Texas statutes, case law or Attorney General opinions appears to clarify this term, so we are left
with the plain meaning of the words, Our conclusion is that an enacted revenue measure is 3
provision passed by the legislature which becomaes law, and results in the deposit of revenue
into Fund 006.

4. The provision does not specify “newly” enacted revenue measures, and we therefore conclude
- thatit means enacted revanue measures that result in increases or decreases of funds into Fund
006, regardless of when such measures were enacted. Wa can find no legislative intent or other
basis to Impute words restricting this provision to newly enacted measures. Further supporting
~ this conclusion is the specific omission of language from $.B. 1923 that would have limited
revenue measures to those “enacted by the 81% Legislature.” :

5. Indeed, the legislature does qualify the term "enacted revenue measure” by specifically
excluding money that is dedicated for particular purposes by Article 8, Section 7-a of the
Constitution. Sectivon 17.10(d) restates and broadens this provision, stating that no moneay
should he included in the calculation that is *dadicated for particular purposes by the
comstitution of this state.” Article 8, Section 7-a, refers to motor vehicle registration fees, and

. taxes on motor fuels and lubricants. This section was added to the constitution on Novem ber 5,
1946. 1tis certainly not “newly” enacted, but is purposefully exduded from the calculation.

Incoming Reveriue

6. The exclusion of specific enacted revenue measures (those dedicated by the constitution) can
only mean that all other enacted revenue measures that are not dedicated by the constitution
are to be included’in the calculation of incaming revenue required by part (b)(1) of the test.

7. Determining the net impact of enacted revenue méasures is consistent with the concept of the
rider, and with the specific language in parts (2) and (3) of section (b}. The whale point of the
rider is to determine {f TXDOT has more or less monay avallable for highway construction (i.e.
far the dedicated funding purposes of Fund 006) from Fund 008 and other sources provided to it
such as General Revenue between the 2008-2009 biennium and the 2010-2011 biennium.

8. The exclusion of constitutionally dedicated revenye is alsc consistent with the fact that the
money to be transferred by the rider is for rail, 2 purpose that has genarally been considered
not 1o falf within the permissible uzes of constitutional provisions dedicating certain Fund 006
dofiars to highway construction, maintenance and safety,

3. The provision is also consistent with the underlying ccncépt of SB 1923 by Watson, filed during
the 2009 legisiativé session, which served as a starting point for the construction of Section
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. 17.10. That legistation sought to transfer the non-constitutionally dedicated revenue that was

10.

deposited into Fund 008 to the Rail Relocation and Improvement Fund. The amount of these
non-constitutionally dedicated revenue measuras was estimated to be about 591 million per
year, and that is where the $182 million amount in Section 17.10 came from.

Again, the whole point of the legistation, and of the rider, was to provide $182 miltion to fund
rail from certain eénacted revenue measures (the non-constitutionally dedicated ones), if TkxDOT
would have at least the same amount of money for highways as in the previous biennium, after
funding the rider. It was TxDOT itself, working with Sen. Watson that came up with this
approach. The rider is not Identical to the legislation. Most notably the legistation would have
created a permanent funding stream for the Rail Relocation and Improvement Fund, rather than
a ohe-time transfer of money as with 5.8, 1, but there is a relationship between the Jegislation
and the rider which is helpful in understanding the language of the rider as noted above.

Net Impact on Incoming Revenue Excluding Constitutionally Dedicated Revenue

“11.

12.

13,

14.

15,

The exclusion of constitutionally dedicated funds from the calculation means that the net
impact of 27 gnacted revenue measures must be taken into consideration in determining net
impact between biennia. A list of these measures found in S.B. 1923 is included in Appendix A.
The totsl of these non-constitutionally dedicated dollars flowing into Fund 006 appears to be

induded in the apprdpriations bill under Method of Financing, Other Funds, State Highway Fund

No. 006, estimated (page VII-21)..

Several other items listad under Other Funds on page VII-21 of 5.8. 1 are the result of enacted

‘revenue measures. These are summarized in the chart on page 2 of this letter, along with the

net impact between the last and current biehnia, Excluding line 1 of the chart, which consists
primarily of constitutionalty dedicated funds, results in a net increase of funds from enacted

revenue measures between biennia of $1,003,614,158. This number would have to be reduced

or increased by the gain or loss in non-constitutionally dedicated funds listed in Appendix A that
appear to be included in line 1 of the Other Funds estimate for Fund 006.

The general appropriations act for the 2010-2011 biennium, Section VII-21, which is itself an
“enacted revenue measure” makes specific reference in the first five items of appropriation that
these funds are for Fund 005, There can be no question that the Legislature appropriated these

funds to fund Q0&,

By way of example, Transportation Code Section 228.005 pravides that “toll revenue or other
ravenua” from a téll project or system that is collected or received by the department "shall be
deposited in the state highway fund.” This provision is an “enacted revenue measure” within
the meaning of Section 17.10, is not excluded as being constitutionally dedicated, and totals an
estimated $1,041,708,712 for the current biennium. :

This more than one billion dallar net increase for TxDOT from all of the funding sources required
to be included in the Section 17.10 calculation obviously does not include the almost $1.6 billion
' 7

a8/12
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of additional dollars that TxDOT received from the American Recovery and Reinvestment Act, as
the inclusion of those dollars does not appear to be contemplated by any language in the rider.

If your office concludes that the various line items resulting in revanue being deposited into Fund 006 do
not constitute “enacted révenue measures”, we would respectfully ask you to allaw us to further brief
that specific point, or to seek guidance from the Attorney General through the opinion précess. Many
arguments might be raised on this matter, but we believe they can be readlly dismissed.

Throughout this process you and your staff have been very open and transparent, working
collaboratively with interested parties to determine whether you should issue a finding of fact. Inthat
spirit, we would further réquest that you provide an opportunity to explain our argument in more detail
if you disagree with the points we have outlined above, or have other questions. The legislature’s
decliston to include this rider in the final appropriatlons bill was a majar victory for dozens of
communities throughout Texas where rail expenditures are ¢ritically important to safety, cleaner air and
maore efficient transportation. ‘

Policymakers in the legislature and at TxDOT recognize that rail is an integral component of the state’s
transportation infrastructure. Allocating $182 million out of the more than $16 billion appropriated to
TxDOT in the current biennjum is a small but very impaortant step for expanding rail funding, and it is
consistent with the veters’ approval of the Rail Relocation and Improvement Fund in 2005. The
legislature’s intent to fund this rider under certain conditions was met manpy times over and a plain
reading of the words in Section 17.10 are sufficient to interpret the rider consistent with that legislative .
intent, :

Thank yaou again for your consideration.

Sincerely yauts,

Lone Star Rail District

By: / ’—[MM

7). Tullos Wells

-6, Senator leff Wentworth
Senator John Carona
Senator Wendy Davis
Senator Kirk Watson
Representative Ruth Jones McClendon
Mr. Sid Cavington
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Ravenua Measurzes Dapotitod Into Fund 004 that ecs aot Comtinstinnally Dadicated

“[rranspotretion Coda:

B SEHDN

[SECTION 3, Subsectigh (i}, Sedtfom 500057

ARBLICATION FOR NONR!:'EAIMM.E MENICLE TMEQR 5ALV&GE VEH!CI.E TITLE,

TTHON 4. Subsection fe), Secion 503,160 . . -

[EECTiON B Saeection fa), Serlon SuEA3a -

APPL@T]ON £OR REGULAR CERTIFICATE QF TITLE FOR SJ\LVAGE VEHICLE

LOST 08 DESTRONFD CERTIRCATE QF TTEE .

{SECTION 6. Subicection (&}, Sertion 54,998 |

JSECTION 7, Saction S02.008 ___

JEOLLETION AND DISPOSITION OF FEés _

SECVION 8. Sutisecting {b), Seetibn 02,179

INEI.EASE OF NEQRMATION N VEHICLE REGISTHA‘I'IUN’R EGURDS

DUPLITATE REGISTRATION RECEHT ik

|SECTION 9. Subsection [d), Semtinn 503,007 - .

FOR GENE

SECTION 9, Sutsection {d), Section 553007

DESTINGUISHNG Numa_eu

FEES FOR GENERAL DISTINGLISHING NUMBER

ON S, Substetion (o}, Sectton 503007 JFEESFOR GENERAL DISTINGUISHING HUMBER.
; OH 10. Subsertion /d), Secdon 502,008, . . . |FEES EOR LCEN SEPLATES
ISECTION 10, Sybsection ld, Section 503,008 © FEES POR HIFENEE m‘rﬁs - ) =
SECTION 10, Subsection [d), Section 502,008 FEES ER LWENSEPIATES

{5ECTIoN 11, Subsootion (1), Section 509.0635

|SECTION L1 Subseetin 1), Section 503 0615

AMZED PRESTIGE DEALER'S lICENSE PU\TES

. .im!bumzm PRESTIGE DEALER'S LICENSE PLATES

SECTIGN 13. Subtection {a}, Seciton 621, 253

SECHON 14, Subanction fc), Sartlan 62,0111

STRIBUTION OF £EE FOR PERMIT FOR EXGESS WEIGHT

ADDITIONAL FEE FOR OPERATION OF VEHICLE UNDER PERMIT

EECTION 14, Subsections (-1 imd [c), Sedtion A23.078

PERMIT FEE

FL.-..._._:.,.........__

ECYION 14, Submeciions (8-1) and (&), Saction 6230176
SECTION 34, Subsoctions (a-1) and (¢}, Soction 623076 -

JPEROATT EEE

PERMIT FEE”

SECTYON 14, Sob¢zetions (-1} End (c), Saction 623,075

REAIT FEE

ECTION 14, Subssetions fa-1) and [c), Sechian 623.0756

|PERMIT FEE

£y -'."nm 15, Subsaction (b, Sectlon 623,077 '

QN 16, Subsecton {a), Seetlon 622496

PERMIT.PEE

WA MR TERANCE EE

CT!BN 17.. Subisaction (b)), Seeifon 523, 124

FEE

SECTION 18, Suetiog £23.147

DERCISIT OF FEE IN SYATE WICHWAY FUND

Rreupations Cote

oM 19. Saclon 2301,155 :

SECTION 20._Subsection [0, Section 2301264

l_qgosﬂ OF REVEN UE
o AUICENSE FEES .
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July 28, 2010

Mr, 1. Tallos Wells

Lone Star Rail District
P.O.Box 1618

San Marcos, Texas 786671618

Dear Mr. Wells:

Thank you for your letter dated July 7, 2010, in which you make additional arguments regarding the
finding of fact authorized by Section 17.10 of the General Appropriations Act for the 2010-2011
biennium. [Section 17.10, Ast. IX, Senate Bill 1, 81st Legislature R.S.] My June 4, 2010, letter to
‘Willitam Bingham concluded that my office cannot make the finding of fact because the required
conditions have not ocouried. Significantly, in reaching this conclusion, my office deterrmned that
funds provided to the Hedlth and Human Services Commnssxon (HHSC) and to the Texas Workforce
Commission (TWC) were not appropriations. , _

Your letter raises two arguments in urging that my office reconsider its position on the finding of fact.
First, you assett that the HHSC and TWC funds are different both in form and in substance from the
Department of Motor Vehicles (DMV) appropriation that was the subject of Attorney General’s
Opinion GA-0776 (2010) such that these appropriations may be treated differently for purposes of
Section 17.10. Second, yo‘u claim that a plain readmg of the text of Section 17,10(b)(1) that calculates
the “net impact of enacted revenne measures on incoming revenue of the State Highway Fund” should
include the increase in appropfiations to the Texas Department of Transportation (TxDOT) from fiscal
2008-2009 to fiscal 2010-2011 resulting in & total impact of $1 ,093 614,158 under Section 17.10(b)(1).

As to your first argument that appropriations to HHSC and to the TWC are different from the DMV
appropriation, we find nothing in your additional arguments that dissuades us from our initial
conclusion that the HHSC and TWC riders were in all material respect the same as the DMV rider;
i.e., if the DMV rider was hot an appropriation, there was no way to conclude that the HHSC and TWC
transfers were appropriations under Section 17.10. You argue that the HHSC and TWC riders are
clearly distinguishable from the transfer of duties and funds to DMYV. In finding a distinction, you
argue that the “HHSC and TWC apptopriations were made effective immediately upon the effective
date of the appropriations act and that the funds were appropriated to the two agencies at the start of
the fiscal biennium.” You add that no part of the funding provided to HHSC/TWC by the 2008-2009
rider was related to functions or personnel that TxDOT was previously providing or paying for, You
£0 on to argue that “in contrast, the DMV funding was found by the Attorney General to be an
appropriation of funds to TxDOT, followed by a later transfer of funds to DMV, assuming that certain
conditions were met, approved by the LBB, and that the personiel and functlons associated with the
funding was also transferred at the same time.”
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Assuming these matters are true, there is no indication from the plain language of the rider that these
factual distinctions are releévant in deciding how any particular transfer of funds should be evaluated
under Section 17.10(b)(2). What is significant to our evaluation of this issue is the fact that the HHSC
and TWC transfer riders read very similarly to the DMV transfer rider; consequently we have
conciuded that they should be treated consistently. To consider other extraneous facts regarding the
actual transfer of funds or personnel goes beyond the plain language of the rider.

In the second argument in your letter, you claim that the reference in Section 17.10(b)(1) to “the net
impact of cnacted revenue measures on incoming revenue of the State Highway Fund” should
somehow include the incredse in appropriation levels reflected in the TXDOT Method of Finanee for
“Qther Funds” from fiscal 2008-2009 to fiscal 2010-2011, In our analysis of Section 17.10(b)(1), in
construing the “net impact of enacted revetie measures,” we actually iried to determine whether there
was any legislation that cither created or increased a tax or fee which resulted in additional revenues to
TxDOT.

The phrase “revenue measires™ has been used in court opinions and Attomey General’s opinions to
refer to legislative enactinents that generally create or increase a fee or tax for.the purpose of raising
revenue and not for a regulatory purpose. (Hurt v. Cooper, 110 8.W.2d 896 (Tex. 1937); Center for
Auto Safety v. Athey, 37 F.3d 139 (4th Cir. 1994); Op. Tex. Att'y Gen. Nos. JC-93 (1999), M-370

- (1969), M-443 (1969), WW-1482(1962), WW.714 (1959), WW-694 (1959)). We construed the phrase
“enacted revenue measures” consistently with the references in these court cases and Attorncy
General’s opinions. Your reference to the increase in the level of TxDOT appropriations for the fiscal
2010-2011 biennium over the fiscal 2008-2009 biennium does not tell us whether any revenue
measuxes are responsible for this increase, nor does it identify any revenve measuores that may have
resulted in these increases. The Section 17.10(b)(1) test focuses on the enactment of additional revenue
measures and not on the increase in appropriations levels. Consequently, 1 see no reason to change our
conclusion based on this argument.

" 1 appreciate your further input regarding this issue.
Sincere
.
© Susih Combs
ce: The Honorable Jeff Wentworth
The Honorable John Carona

The Honorable Wendy Davis
The Honorable Ruth Jones MceClendon




