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Attorney General of Texas

P.O. Box 12548 me[ON COMMﬂTEE -

‘Austin, Texas 78711-2548

Re: Request for Opinion Q\u_ Q%b\. &

Dear Attomey General Abbott,

At the request of the Hood County Commissioners Court, I seek your opinion regarding
the determination of the amount of additional compensation to be paid to the Juvenile Board of
Hood County. The judges of the 355" Judicial District Court, Hood County Court at Law and
the Hood County Court sit on the Juvenile Board of Hood County. Historically the board has
submitted a budget to the comunissioners court that includes compensation for each member
judge in a line jtem of the budget for the Juvenile Probation Department. For several years the
question of who has authority to establish the amount of additional compensation to be paid to
the juvenile board members has been at issue between the Commissioners and the Board. The
Juvenile Board of Hood County is established under Chapter 152, Human Resources Code of

Texas. Hood County does not have a Family District Court and no provisions for Hood County --..

are set forth in Subchapter “D” of Chapter 152, Human Resources Code.

The question for which I seek your opinion is, “Who has the authority and responsibility
to establish, increase, decrease or eliminate the amount of compensation to be paid to the judges
serving on the Juvenile Board of Hood County?”

Attached to this letter is a brief detailing the facts and commissioner’s position on these issues.
If you need additional information, please do not hesitate to contact my office. An expedited
response will allow the commissioners to use your opinion in this year’s budgeting process.

Sincerely,

-R. Kelton Conner
Hood County Attorney

1200 W. PEARL STREET *GRANBURY « HOOD COUNTY « TEXAS « 76048
(817) 579-3215 » Fax (817) 579-3218



Attorney General Opinion Request

Brief on behalf of Hood County

Facts:

The Hood County Juvenile Board, (hereinafter called the “Board”) was created under
Chapter 152, Human Resources Code Subchapters A and B. The Board historically has
submitted a Budget for the juvenile probation department to the Commissioners Court of Hood
Couhty, (hereinafter called the.“Commissioners’;) that includes compenéation for each mefnber
judge in a line item of that budget. During that time, for the sake of timely completing the
county’s budget, the Coﬁmissioners have compromised with the Board and have adopted a
counfy budget which included the amounts submitted in the Board’s budget. The disagreement
concerning the authority to set the amount of county mone;y to be used to pay the additional
compensation for additional duties of the members of the Board has continued for many budgets
and the Commissioners would like to resolve the question that still recurs annually at budget |
time. Particularly, the Commissioners want to know whether they have authority to establish,
increase, decrease or eliminate additional compensation whic‘:h is authorized for members of the
Board.

Law:

The Commissioners believe that the provisions of several statutes support their position.
The budget process begins with the Commissioners. I;he commissioners court in preparing the
county budget “shall determine” the amount of county funds to be_spent for the juvenile
probation department in the county budget. Section 111.094, Local Governmept Code. Before

‘the 140 day before the juvenile board or a community supervisions and corrections department

hasa meeting to finalize its budget, the board or department shall file with the commissioners



court: (1) a copy of the proposed budget; and (2) a statement containing the date of the board’s or
_ department’s meeting 1o finalize its budget. Section 140.004, Local Government Code. |

Because the disagreement was i)icked up by the press, a representative of each side of this
disagreement has publicly explained their positions in the newspaper. See Exhibit 1 and Exhibit
2.

The disagreement still persists with the Board representative asserting and explaining that
the Board as a specialized legal entity has presented for many years an “approved” budget to the
commissioners for their consideration. inasmuch as the Board’s compensation for additional
duties is a line item in the Board’s budget which was approved by the Board before being
presented to the commissioners, it has been argued that the approved budget is not subject to
change because the commissioners court’s role in the budgeting of the Juvenile Probation
Department is limited to seﬁiﬂg the dollar amount of county funds in the department’s budget
and reviewing that portion of the budget. See Tex. Atty. Gen. Op. No(s). JC-0085 (1999) at 2;
DM-460 (1997) at 2-4; JC-0209 (2000) at 3. Those opiﬂions, when considering the budget for
the juvenile probation department as directed by Section 152.0038, Texas Human Resources
Code leave little to question in describing the Commissioners limited role in establishing the
county funds to be used in the operational budget of the juvenile probation department. The
Jjuvenile boafd shall pay the salaries of the juvenile probation department personnel and other
expenses required to provide adequate services to children from the juvenile board fund to the |
extent of the state aid received in the fund. The county shall pay othér salaries and expenses
esséntial to provide adequate services to children in an amount set by the juvenile board with the

advice and consent of the county commissioners court,



However, the commissioners court may reasonably compensate each member of
the juvenile board for the members’ additional duties. Section 152.0034(b) Human Resources
Code. The Commissioners, in reliance on the plain language of said Section 152.0034 (b),
believe that the intent of the statute is to authorize the commissioners court to determine how
much is to be paid, if any, in county funds to the juvenile probation department’s budget for the
payment to the Board members for their additional duties. In Tex. Atty. Gen.-Op. No. DM-103
(1992), the juvenile board discussed was created utilizing special legislation under Section
- 152.0411(c), Subchapter D of Chapte_r 152, Human Resources Code, wherein the minimum
salary was established at $1200.00 per year and the juvenile board by order purported to raise the
salaries of its judge members. Your opinion stated, “the language of the statute regarding the
compensation for members of the juvenile board at issue is unambiguous: these salaries are to be
set by the coxﬁmissioners. Neither section 152.0411, nor any other provisions of Chapter 152 of
the Human Resouices Céde concerning juvenile boards, gives the juvenile board any authority to
set the salaries of its members without commissioners court approval.” Tex. Atty Gen. Op.
No’s. DM-103 (1992) 2:GA-0717 (2009) 2.

The additional compensation paid juvenile board members is fixed by statute or by the
commissioner’s court within a specified range. 36 David B. Brooks, County and Special District
Laws Section 24.3 Texas Practice Series 2009. The maximum amount of additional
compensation for a district judge is set at $5,0QO.‘00 less thah tﬁe salary provided by the state for
a justice of a court of appeals other than the chief justice. Section 152.0003 Texas Human
Resources Code.

The county budget which shall be created annually by the Commissioners, who shail

determine the amount of county funds to be included in the juvenile probation department’s



budget as certified to the Commissioners- by the Board, may include additional compensation for
members of the Board to be added to the proposed budget of the juvenile probation department.
Once added to the said proposed budget, the Commissioners do not control the Board’s
expenditures and may review only the amount of county funds in the budget using an abuse of
discretion standard. The commissioners court does not have general supervisory authority over
_ the juvenile board, a specialized local entity, and therefore does not have authority over the
board’s employment decisions or over individual line items in the budgets of programs under the
board’s jurisdiction, such as the Juvenile probation department or juvenile detention departments.
- See Tex. Atty. Gen. Op. No(s). JC-0085 (1999) at 2; DM-460 (1997) at 2; IC-209 (2000) at 4.
The Commissioners beliéve that the language of section 152.0034 Human Resources
Code grants to them the discretion to determine the amount of additional compensation to be
paid to the members of the Board without violating the terms of section 152.0038 Human
Resources Code or the opinions of the Attorney General herein cited. It seems outside of the
normal checks and balances scheme of our government for a govemmental body like the Board
t6 be placed in a position to set its own salary. By applying the plain meaning of the words of
the statute, the commissioners court may reasonably compensate each member of the juvenile
board for the member’s additional duties, without being required to give ministerial approval to
what has been requested with regard to the compensation for the Board by the Board. If statutory
language is clear and unambiguous, the statute should be given its common everyday meaning.
Commissioners Court of Titus County v, Agan, 940 S.W.2d 77, 80( TEX 1997). The ordinary
meaning of section 152.0034 Human Resources Code would allow the Commissioners to
determine the reasonable compensation to be paid for the additional duties performed by

members of the Board.



Respectfully submitted,

XL

R. Kelton Conner
County Attorney

1200 W_ Pearl St.
Granbury, Texas 76048
SBN¥# 04690000

(817) 579-3216

(817) 579-3218



EXHIBIT 1

EXplanation of juvenile board fees
FauesT — polectl

COLUMN

i it is sometimes a surprise

» o read an article (or some-

# times several) about an issue
that directly affects you, and
one that you are particularly
krowledgeable, and never be
approached by the reporter. So,
while some have been tatking
draund this issue, these are the
facts,

ludges Wallon, Messina and
Rash are statutorily obligated
tu serve on the Juvenile Board:
The duties of a board mem-
ber are set out in the Human
Resources Code. The Juvenile
Board:

% Certifies no less than an-
nually the detention center, I
we dan'l, it cannot continue to-
aperate,

& e interview, and hire the
Juvenile Probation depart-
ment’s chief probation officer,
and review and approve each
and every probation officer's
hiring or termination.

B We set the office policies
and procedures,

&\ e review complaints filed.30
by residents at the detention
center,

M We review and decide
whether (o grant waivers re-
garding the state standards
which regulate the center,

Yo oversee and approve
the annual budget of the.de-
partment,

therefore, the
individual
linte items in
the budget
cannot by law
be affected
byaCom- e
missioners
Court. This

W makes sense
when you
Vincent ). Messina understand
Hood CDI.IM)' and apply the
Courtatlawhudge  ganararion of
powers doc-

trine contained in our U.S. and
State constitution wherein each
branch of government is sepa-
rated into distinct and inde-
pendent entities.

The curtent board fee paid
to the members of the board
is $950 per month. This is the
same monthly fee paid Jast
year, and approved by a unani-
mous vote of the Commission-
ers Court. At the request of the
County Judge and Commis-
sioners, the board recently vot-
ed to maintain that fee at last
year's levels. The current leve]
of board fees are commensy-
rate with the Juvenile Roard
fees paid to the Judges in oyr
sister counties. Indeed, our di-
rect neighbor Johnson Coup-
ty pays board fees of §1,250

® We review and approve ev-»#0 per month. The Hood County

ery new hire ar termination in
the entire department, }

® We review and approve ev-
ery single vendor invoice that is
paid. in facl without the revie
and approval the invoice is no
paid.

® We review and-approve the
issuance of payroll for the em-
pioyees. +3%

®i¥e can sil, in executjve
sussion, and decide matters jn-
volvitig personnel, threatened
litigation, proposed litigation
and resolution of outstanding
claims.

The fuvenile Board is a “spe
ciafized local entity” under
Section 140003 of the Texas

Juvenile Board meets twige
per month. Qur surrounding
counties’ boards meet once
er month or sometimes once
T quarter. It's important to
understand the effect on each
Judge for every decision that
we make while on the board.
When we make decisions
on the board we are engaging
in what has been termed by
the courts asan “extrajudicial
function” and as such we are
not protected by unqualified
Judicial immumnity. By not hav-
ing this immunity, each deci-
sion we make in the juvenile
subjects us to civil liabil-
ity. Now, much has been made

Lacil Government Code accordw(,8by prior reports relative to the

ing to John ¢ ornyn, the former
Texas Attorney General ¢.C.
0200 4-12-2000). As a special-
izvd local entity, a Commis-
sioners Court's control of the
department's expenditures js
confined to the limited bud-
Lot review of “setting the dol-
Lar amount of county funds in
the departments budget and -1
Feviewing that portion of the:
budgret on an abuse of digcre-
tion stundard, Texas Human
Resource Code Ann 152-0012
{1999,

The luveniic Board and Juve-
aile Probation department are
independent entities because
in part the funds coming into
the department are state funds -f’

indernnity that is provided. Ig
order to accurately gauge the
meaning you need to first un-
derstand the legal significance
of immunity vs, indemnity.

Unqualified fudicial immuy-
nity protects judges from civil
suits involving money damage
for acts performed in his or her
Judicial capacity. Simply put,
if Iam sued for something [ do
while on the bench, the case is
subject to summary dismissal
without the need for me to ever
personally appear and answer
the suit - meaning it's gver be-
fore it gets started.

Indemnity on the other hand
does not afford protection
from suit. Indemnity isa Jegal

theory that shifts the respon-
sibitity for payment of a claim
to anather party who may or
may not be a party to the suit,
The difference is averwhelm-
ing. With indemnity the Judge
is subject to making a general
dppearance, propounding and
answering discevery (Request
for Disclosure, Admissions, ih-
terrogatories, Request for Pro-
duction of Documents, and de-
positions). The judge is subject
to having his or hep appearance
compelled at pretrial hearings,
scheduling motions, pretrial
conferences, and mediation.
Additionally if a jury assess.
es damages in the underlying
claim, the judge may be called
upon to pay that judgment if
indemnity is not triggered. The
statute that some have relied
upon specifically sets out:

ART: 152.0013 Indemnity for
Liability

a) A member of a juvenile
board is not liable for damages
arising from an act or omission
committed while performing
duties as a board member.

b) This section does not agﬂ?

if the act or omission is

W Reckiess or intentional,

R Done willfully, wantonly or
with gross negligence.

¥ Done with conscious indif-
ference or reckless disregard
for the safety of others.

The jury decides those above
three facts, lam a huge believer
in the jury trial system, but [
have seen juries over the quar-
ter of a century { have practiced
law do some strange stuff. As
You can no doubt determine,
the statutory indemnity provi-
sions don't give judges much
comfort, and do not prevent
what could be huge damage
awards against the Judges - .
awards they would be called
Upon to potentially pay person-
ally.

Finally, some have continued
to use the word “stipend” 1o de-
scribe the fee paid to the Juve
nile board. The use of that word
is neither descriptive nor ac-
curate. As far back as the 19705

.the Texas Attorney General
has defined and described the
fee paid to the Juvenile boards
across the state as “compensa-
tion received by a judge for his
service en the Juvenile board
for services they renderasa
judge™ (MW-87 | 1-21-79). The
board fee is a part of the overall
compensation paid to the Judg-
es wha by statute are members
of the Juvenile board,

[know this s a long discus-
sionbut as Thomas Edison said,
“There is usually a very short
and simple answer to a complex
question...and that answer is
usually wrong.”

lLiow. oo
Hus? I 1 rr

f



GUEST COLUMN

Richard L. Roan Ph.D.

Hoed County Commissioner
Precinct #2

I am writing this in response to the Guest Column offered on Saturday August 15" by the Honorable
Judge Vincent Messina, with which he attempted to both explain and justify an $11,400.00 per year
stipend paid he and Judge's Rash and Walton.

Judge Messina correctly states the statutory law which defines how a Juvenile Board is made up. He
even states from a 1999 code in the Human Resources Manual of the State of Texas referencing former
Attorriey General John Cornyn. | will use that same set of Statutory Laws although ! will use the updated
2001 edition, as referenced by an opinion given by the current Attorney General, the honorable Greg

Abbott in 2009.

Let's go through the list ludge Messina provided. Each of these items are indeed as important as he
made them out to be - first because they involve our youth, and secondly, because they are statutorily
required.

* Certifies the detention center at least annually so that it can continue to operate. | agree, thatis -
something the three of them do once per year. However, as to their needing to approve its
operation before it can operate, | disagree as the Juvenile Detention Center is privately owned
and therefore falls under the rules and regulations of the State of Texas, not Hood County

® -interview and hire the Juvenile probation chief officer and approve each and every officers
hiring or termination. Again, | agree. The current chief has been there since the 16" of June in
2007 so no reviews have been done for that position for 2 years and 2 months. During that
same time period, only 4 positions of probation officer have changed. Not overwhelmingly
busy from a Board standpoint. Might even smack of good local management, which taxes a
board even less. The Board should be commended for having chosen competent local
management in this department. ‘

* Setting office policies and procedures. | can’t find any record of those having been changed
since I’ve been in office. (2 years and 8 months)

* Review complaints by residents at the detention center. That would be for one of the 15 beds
guaranteed to Hood County. Other Boards would obviously hear the complaints of their own
juvenile prisoners assigned to this privately owned facility. | can only find reference to 3
complaints during the past year. '

¢ Reviewing and deciding on whether to grant waivers regarding the State standards which

- regulate the privately owned center. | doubt that our Board would ever purposely take on the
State regarding their standards, requesting that a local standard be honored instead. | may be
wrong but | see no reference to waivers in their minutes.

¢ Oversee and approve the annual budget of the department. Again, | agree. The local
management structures the budget, presents it to the Board for approval, and goes forward
unless the Board questions some portion of that budget. Evidently, sometime during the past
6 % years, they had some question, because when presented with the budget during various
times of that period, they made inclusions totaling just under $4000.00 dollars which they
recommended be paid to themselves over and above the $7500.00 they were currently
receiving, That made their total income for their Board responsibilities $11,400 which is the
current number we at a Court level first questioned relative to value received for effort given.

EXHIBIT 2



+' . Review and approve every new hire in the entire department. Agree. Again, not a lot of

turnover here as compared to many departments in the County. Additionally, local
‘ management does a good job as to stability and the Board routinely goes along with their
recommendations thus requiring very little time spent on personnel issues.

® Review and approve “every single vendor” invoice that is paid. Like our court, these are
reviewed in blocks and we follow the recommendation of staff to pay or not pay~ unless and
until we have reason not to.

* Review and approve the issuance of payroll. While I agree this is another respansibility, this is
done by the local staff and our treasurer and more or less “blessed” by the Board. They do not
actually sit and figure out the payroll every two weeks anymore than we do on the
commissioners court.

e Sitting in executive session. Yes, they can. However, this is indeed a rarity and the number of
times this has been used this calendar year can be counted on one hand.

Next the Judge went on to explain that the juvenile Board is a “specialized local entity”. He then
correctly quoted the section of the Texas Human Resource Code — 152-0012 that controls what portion
of the overall budget for the juvenile probation department the Commissioner's court has control over,
He also correctly points out that a portion of the funds coming into that department are not from the
County, but from the State. | shouid point out here that the” State” funds are stili taxpayer funds from

the citizens of Texas which we stilf qualify for as citizens of Hood County.

As judge Messina reminded us, we need to understand the separation of powers within both our
Federal and State constitutions. | believe most of us do. Under Title 10 of the Human Resource Code,
Subtitle B, Juvenile Boards, Chapter 152, Subchapter A, Section152.0034, 2001 says, and I quote “a:
Service on a juvenile board by a judge is an additiona! duty of office. and b: The commissioner’s court
“may reasonably compensate each member for the member’s additional duties.” It does not say “must”,
it says “may”. This allowance saying the court “may” compensate the Board is again referred to in the
“District” application of the same set of laws under Section 152.0053. Additionally, under Section
152.0038, paragraph b, it states, and | quote, “The county shall pay other salaries and expenses essential
to provide adequate services to children in an amount set by the juvenile board with the advice and
consent of the county commissioners court”, Here is says “shall” not “may”.

The point here is this. Regardless of the intent to show no financial control of the county over any
monies paid the 3 judges in question, Judge Maessina failed to mention that the money referred to in the
courts initial inquiry ~ the $11,400.00 annual stipend — or the $950.00 per month fee or the $475.00 per
meeting fee that is paid to them, is indeed Hood County taxpayer money and is indeed under the
complete control of the Hood County Commissioner’s Court, from an approval standpoint as an
individual part of the overall budget submitted to us for approval before the beginning of the new fiscal
year. it is local money that is not coming from the portion of their income derived from the “State”. | will
emphasize again that | never personally questioned the approval process. [ questioned the value vs.
service vs. cost process, and | still do. '

Judge Messina again brought up the “extrajudicial function” and has carefully and expertly explained the
difference between the two terms of immunity and indemnity. He references the same law | have
quoted above and refers specifically to Section 152.0013 of that Code which states that “A. A member of
a juvenile board is not liable for damages arising from an act or omission committed while performing
duties as a board member, B. This section does not apply if the act of omission is:



*  Reckless or intentional.
¢ Done willfully, wantonly or with gross negligence.
*e  Done with conscious indifference or reckless disregard for the safety of others.

| guess my opinion here is simple. If you are doing your job and behaving yourself professionally, you -
have your assumed judicial immunity, indemnity or whatever the proper term is. If you are not and fall
into one or more of the 3 items listed above, maybe you or anyone else involved with children, needs to
be sued, or at least called to task. We are fortunate in Hood County to have three quality men serving in
these positions, so the afore-referenced argument should be of no concern or consequence to us.

Finally, we were asked to consider, or ask, what those around us pay for this same service from their 3
local judges. On the court, we have done that. | have that information from 14 other Counties around or
near us, | also have the names of all 14 of the respondents and their positions whether elected or
appointed in their respective county. | can also tell you whether they meet monthly, semi-monthly,
" quarterly etc. We also know whether they consider what they pay, if anything, a part of the annual
salary and publish it accordingly, or whether it is considered and extra “stipend” to the normal duties
expected to be performed by the particular elected office. Bye the way, Webster says that a stipend is
“a fixed sum of money paid periodically for services or to defray expenses”. That is what we do, we pay
it monthly for services rendered.

Please let it be weil understood that | do not have any personal axe to grind with, or any il personal
feelings towards, any of the principals involved in this issue, Instead, | have the utmost respect for the
jobs they are charged with doing, how they execute those jobs, and how they acquired them. My
guestion is and always has been the same. Are we being completely fair with the taxpayers who put us
here if we do NOT question something we feel might be financially inequitable when compared with all
relative compensation plans? The facts are still the same. We DO pay these individuals $11,400 per year,
in addition to their salaries, for this statutorily directed appointment as an additional part of the job they
were elected to do. They DO meet on County time for which they are already being paid a fair and
equitable salary. I still believe | have both the right and obfigation to ask questions concerning the value
received for the service rendered without being made out to be either “grandstanding”, “getting even
for something” “being jealous of someone” or all three of which | have been accused. | enjoy what | do,
am fairly compensated for it, and will continue to perform it, including asking questions. | do so without
apology and for what | consider to be totally legitimate purposes having nothing to do with politics. If
asking questions, probing, holding folks accountable for doing the jobs they were elected or hired to do,
are faults, then perhaps my constituents need to find someone more passive and unconcerned than |

The judge closed with a quote from Thomas Edison, an admirable choice. | will do the same except mine
comes from our very first President of these wondrous United States, who said “Courage is the most
important of all human qualities, because in the absence of courage, nothing of value follows.” To me
courage says to question the norm, in search of the true value behind the assumed commitment. Paying
anyone because the law says we “may” is not good enough reason on its own merits. That's my opinion
for what it is worth.



