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Attorney General of Texas Via CertGed Mail, Return Receipt Requested 
Opmion Division 
P.O. Box 12548 
Austin, Texas 787 11-2548 

Dear General Abbott: 

Pursuant to Texas Government Code, Section 402.043, the Brazoria County District 
Attorney's Office respectfully submits this request for an Attorney General's opinion. 

Chapter 822 of the Texas Health & Safety Code applies to the regulation of animals. 
Chapter 822, Subchapter D of the Texas Health & Safety Code allows an animal control authority to 
determine if a dog is "dangerous" and further provides the owner of the dog 15 days to appeal the 
determination of the animal control authority to a justice, county or municipal court of competent 
jurisdiction. See Tex. Health & Safeety Code Ann., Section 822.0421. See Exhibit '2" attached hereto. 

This office has received a question from the attorney for the City of Lake Jackson as to the 
City Municipal Court's jurisdiction to hear an appeal under Section 822.0421 of the Health & Safety 
Code. The City attorney is concerned about "competent jurisdiction." The City attorney 
maintains that the municipal court cannot hear the dangerous dog determination appeals because 
the hearing is civil in nature. She is seeking an explanation of "competent jurisdiction" and 
maintains that because the City's court is not a "court of record", it is not a court of "competent 
jurisdiction." The City attorney maintains that the matter must be "criminal in nature" before the 
municipal court has jurisdiction. The City attorney believes that the municipal court does not have 
jurisdiction in such matters because the authority does not come from the general statutes governing 
municipal courts. See Exhibit '23.'' Therefore, a citizen would not be able to appeal the 
municipality's dangerous dog determination to the City's court. 

Municipal courts are statutory courts created pursuant to the legislature's constitutional 
authority to create "such other courts" as necessary. See Tex. Const. art. V, §I. Because the 
Constitution does not specifically provide for them or for their jurisdiction, municipal courts and 
municipal courts of record derive their jurisdiction from statute. See Tex. Gov't Code Ann. 
§§29.003 (municipal courts) and 30.00005 (municipal courts of record); Tex. Code Crim. Proc. Ann. 
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Art. 4.14 (Vernon Supp. 2004-05). As statutory courts, municipal courts and municipal courts of 
record have only limited jurisdiction that cannot exceed the jurisdiction expressly conferred by the 
legislature. See Op. Tex. Att'y Gen. No. DM-427 (1996) at 2 (municipal courts "have no jurisdiction 
other than that which the legislature prescribes"). 

Jurisdiction for municipal courts and municipal courts of record is found in the Government 
Code and the Code of Criminal Procedure. Both statutes grant "exclusive original jurisdiction" to 
municipal courts and municipal courts of record over all criminal cases arising under city ordinances 
that are punishable by fine. See Tex. Gov't Code Ann. §29.003(a) (Vernon 2004); Tex. Code Crim. 
Proc. Ann. Art. 4.14(a). Municipal courts and municipal courts of record have "concurrent 
jurisdiction with the justice court of a precinct in which the municipality is located" over certain 
state law violations. Id. Municipal courts of record have other jurisdiction as provided by the 
Government Code. Id. at §30.00005(b)-(d). 

The Government Code and the Code of Criminal Procedure provide a limited right to 
appeal from municipal c o w s  and municipal courts of record. The Code of Criminal Procedure 
gives a defendant in any criminal action the right to appeal. See Tex. Code of Ciim. Proc. Ann. Art. 
44.02. Appeal from a municipal court is a de novo ma1 in the county court. Id. at arts. 44.17, 
45.042@). In a municipal court of record, the defendant has a right to appeal "from a judgment or 
conviction in a municipal court of record" to the county criminal courts and it is not conducted as a 
de novo trial but as an appeal based on error reflected in the record. Tex. Code Crim. Proc. Ann. Arts. 
44.17, 45.042@), Tex. Gov't Code Ann. at 5 30.00014(a). 

The statutes provide municipal courts of record with limited civil jurisdiction. See Tex. 
Gov't Code Ann. §30.00005(d) (Vernon 2004). The Code of Crirmnal Procedure still contemplates 
that the appeals from municipal courts will involve solely criminal matters. See Tex. Code Crim. 
?roc. Ann. Art. 44.02. The Government Code does not appear to specifically provide for an appeal 
of a purely civil matter within a municipal court's jurisdiction. See Tex. Gov't Code Ann. 
§30.00014(a). 

However, on April 13, 2005, your office issued Opinion No. GA-0316 that addresses the 
jurisdiction of municipal courts and municipal courts of record as it relates to unique matters such as 
"chapter 685 nonconsent tow hearing" and "Chapter 822 of the Texas Health & Safety Code." See 
Op. Tex. Att'y. Gen. No. GA - 0316 (2005 WL 859243), page 2 attached hereto as Exhibit "C" and 
incorporated Jor refrence. It was the opinion of the Attorney General that the Code of Criminal 
Procedure and the Government Code would not supply the answer to the municipal court's 
jurisdiction in unique matters such as Chapter 822 of the Texas Health & Safety Code. Id. Opinion 
GA-0316 states that there are statutory proceedings that are uncommon: and 'Texas statutes provide 
a few . ..examples of isolated grants of authority to conduct hearings for a particular purpose." Id at 
3. One of the isolated grants of authority is Chapter 822 of the Texas Health & Safety Code 
providing the municipal courts jurisdiction to hear dangerous dog determination appeals. Id. The 
Opinion further cites Chapter 822 stating that "an owner or person filing the action may appeal the 
decision of the municipal court, justice court or county court in the manner provided for the 
appeal of cases from the municipal, justice, or county court." Id 
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The Opinion further analyzes the issue of party status and the necessity to determine if the 
party a e s t  whom the hearing is sought is a criminal defendant or not. The party would be the 
agency seeking the enforcement. Id. at 2-3. In the case of the dangerous dog appeal, the party 
against whom the hearing is sought would be the municipality seeking to remove the dangerous dog. 
Thus, it would not be a criminal case. An action under Chapter 822, Subsection D of the Health & 
Safety Code would not be a civil case because a hearing commences with an appeal from a notice to 
the dog owner. It is not begun with a petition or complaint as is expected in a civil case. The parties 
involved in the hearing are not a plaintiff and defendant, but the person who issued the dangerous 
dog notice and the owner of the dog. 

Several hearings can occur under Chapter 822 regarding the findings of a dangerous dog. 
The owner of the dog has 15 days to appeal the determination of the dangerous dog. See Tex. 
Health & Safety .Code §822.0421 (Vernon 1997). The statute also provides for a hearing to 
d e t e m e  if the owner of the dog complied with the special requirements set forth in 9822.042, Id 
at 822.0423. 

This Office believes that a municipal court has authority coming from Chapter 822 of the 
Health & Safety Code. The legislature gave specific authority to municipal courts, through Chapter 
822 of the Texas Health & Safety Code, to hear dangerous dog determination appeals and to 
determine if the dangerous dog requirements are being complied with. The municipalcourt 
jurisdiction relating to dangerous dog determinations in Chapter 822 does not come from the 
general statutes governing municipal courts and municipal courts of record, but specifically from the 
Health & Safety Code. 

Based upon the Attorney General's Opinion's No. GA-0316 analysis of this issue, would 
your office please provide this office with a letter opinion setting forth answers to the following 
questions: 

1. Does a municipal court have jurisdiction to hear dangerous dog determination 
appeals and compliance hearings for requirements of an owner of a dangerous dog 
as set forth in Chapter 822, Subchapter D of the Texas Health & Safety Code? 

2. If a dog owner chooses to appeal the dangerous dog determination to the municipal 
court in Lake Jackson, Texas, can the city refuse to hear the appeal clalming no 
competent jurisdiction? 

3. Once the dog owner 'les his/her notice of appeal in municipal court, may the city 
refer the appeal to another court, i.e. justice court or county court? Is the municipal 
court obligated to hear the appeal as requested by the dog owner? 

4. Does the dog owner get to choose the location of appeal, 2.e. municipal court, justice 
court, county court? Or, is the citizen required to file notice of appeal at the location 
as set forth in the dangerous dog determination notice or any other notice of hearing 
pertairung to a dangerous dog? 
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%s office is looking forward to your response to this request for your opinion on the 
foregoing questions. 

Thank you for your opinion 

m c  
enclosures 

Sincerely, 
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dangerous or vicious animal kept by. .tenant;. .Who! "harbors" or "keeps" dog under animal 
, ,87 GLR4th. 1.004. liability statute, 64 ALR4h 963. - . . . .  ; '~iabilitybf owheiof d i g  k n b ~  by hi@ tb be . . .  I:,; . . 

. . .  . . . . 
. . . . . . . . . . .  viciousfor injuries to trespasser, 64 ALR3d 

1039. 
. . .  . . . . . . .  . . . . . .  .> . . . .  . ;  . . .  . . .  .. .... . . ,  . . .  Ti ... : :. . :  .., . . / ,  ! 

, . : <  . :  :. , 

Libr'sijr ~efererices . . 

1 Texas Pi & Pr Forms, Animals $5 24:28, 
. . . . . . .  

13 Am Jur Proof of Facts 2d 473, b l e d g e  
24:29. ,: . .of $&@$'s ,Vicioy Propensities. 

. . . . . . . .  > . . .  . . .  : . < ,  . . . .  , $9 ilum'.JukPredf of .Pacts 3d 133, Plaintiff's 
Texts and Treatises ~egligence, Provocation, or Assumption of 

3 Texas Jur 3d, Ani 3 29. Risk as Defense,& Dogbite Case ...: :: i, .:. . . 
, r .  > ; 
' . .':!(:< <?<. : ' I ~. .> . 

. . .  . . . 5 822,042. i,Qq4uisemey% for:Qwnerof Dwgqqws DQ~.: .  . . ..... .< : . i . 
;, . : . < .  ....... . . . :  . .  ,- . < .  . L .  .... . . . . . .  

(a) ~ & i k t e r  && && 30th daji &rSon .... &gt the p&&,on. 
8 :  . . ) . . . . .  . . . . .  ,. . . . . . .  . . .  owner of a dangerous dog, the ~jerson shall: ,> :..:. :,;~<':>?. 

, . . . . . .  . . 
. . . . . . .  < . ,: 1 \ 

. , .:(l) register the danger<ous:.dog . . . . . . .  .with the animal c.*ntrol. authority,f& the . . . . .  . . .  . 
area inbhich . the;dog,is,kept;.. " . . .:, . ,.., .. ;:., T c , : :.. : . . . . .  . . . . . .  . . .  :. . $  i l ,  . 

, : 

. , (2): .restrain the !darigerous. dog a t  all times on a ;  leash. in. the immediate 
control of a person or in a secure enclosure; . . . . .  . . . ! . :  . . . . ,I 

.. ,. .. . . , . 
':. (3)  ' o b ~ 8 ~ ' ~ j a ~ i & ,  insuianc&; Eovefage show fiilil&kial. respondiljllity in . . , .,.., . , a  riin. &ount' of;At lekSi $100,'000 to' cove; :d~~&g&$~rks"ultiAg:,frb'~ .& &f&k by 

i., . , , . ;_ . . . . . . . . . . .  '. &k. &n'g.epous .do,g causipg bo&ly 'injirry j~ ' .&'pi~son g~d'ijr0+ide *;bof : i  the 
. . .  . . .  

.:\. reqbl~e.d ;?. . ,liabiBty . hsuranc:e .co+'&i.age; o r f i n ~ ~ C y a ~ . . ~ e ' ~ ~ & & i b i l i t y ,  to ihe: sr;imal ..; >. ...... : . . .  ....... 
control authority for the area in which the dog is kepi;"$nd. . , . ?  , .. 

.. . . . . . .  . , : .  (ij .. J ; h ~ '  .. . , . .  I i . . : . : .  ' : : :  - , . . i : . . i . '  ' . . .  ..-., 

comply with an app'licable"municipal or cbunty re&ilatib;n, require- 
; . .  ! ment, or restriction . . . . . .  on dangerous dogs.' . . . .  . . .  . . . . . . . . .  . . . . . .  . . . .  . ~ . . . . .  . . : . . . . .  ,.<.. . . .:. . . . .  , . , . . ,. :, 

(b) The owner of a dangerous dog who does not comply with Subsection (a) 
shalldeliver . . . . . . . .  the. dog to the animal control . . . .  authpri.ty'qot later than fie .30th day 

. . 7 .  . . , .. 
after the owner learns thit  the dog is zi dangerous dog. . . . . . . . .  

. - , ' . , . >  

........ (c) If, on application bf arry persbn;: a . j u i ~ &  cdurt, oo~nty 'iobrt, or'&unici- 
pal court finds, after noiiice-andhe&i-ing'-s prciirided... bpjsbction ,822.0.423, that 
the :own&-of! a :dangerous diig.. has ,failed -to compIy.wi'th:.Sub~ee~.ion (A) 'or (b), 
the court shall order the animal control a u t h o r i ~  :.to seize thkdog ;and. ishall 
is$ua.;a:.w,arrant authorizing. the, seizure.::. The authority shall seize) the dog or 
order its seizure and shall provide for the impoundment of the dog in secure 
and humane conditions. . . . i , . ... . . .  . . 

. . r : , , . ; :  . , . :  .: , . , , . . I  ' , .  , . . . ,  
, .. 

(d) The owner shall pay any cost or fee assessed by the municipality or 
county related to the seizure, acceptance,'i'mpaundment, or destruction of the 
dog. ' The govefhing b o d j  o f  the municipality or county: may prescribe the 

. . ., ~ . ! . . . .  . . .  arnohriijf the fees.. . . .I . . I ;.:..,( . . .  b .. , ~ ,::. . , 

. . .  . . 

(i) The, court ! s h a ~ ~ . G b e r  the animal control Authority to humanely . , .  . de~ti-oy 
the dogYif t h e ~ n e r : h a s  not. complied with ~~bsection'~);bkfork.thi.l . . l i i  , lih day 
after the date on .. ,.. which,th$..dak is seized o r  delivered to the.. authority, The 
court .shall order the authority to return the dop tn the nix.--- :c A' 
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complies :with+ :Subsection (a) before- the 11th day after the date :on which the 
. . . . . . .  1 dog is  seized or delivered to the authority; . . .  . : . . . . . . .  . . . .  . . .  . . . . .  

1 1 (f) The court'may ordeq the humane. destruction of a dogsif the owner o£ thc ~ . .  . . : ,  .. ' dog has not been located before the 15th day after the seizure andimpound- 
: : I ment of the dog. ;.. .,+ . ..<,. . ...* . ,.:* . .:?. : . .: 

i 
: (g) For'purposes of this- se&ioni a person learns 'thzit'the person is the owner 

. . : . .  8 
of a. dange+~s ,:qgwheii: z :: .,: .. . . .  . . . .  ... .. . . . . . . . . . . . . . .  * . . .  . ' > %  .:. .,- . . . . . . . :  . . . .  . . . . . . .  .2' : . i '  . . . .  < 

": ( l j i the owner knowidf an attack described.in . : .  section . .  822;041(2)(~) or (B); 
. .: i : : . 

(2) the,ow.ner receives notice that a justice:e~uri.j countycourti or muuici: 
pal court;has'.found that'the . . . .  dbg is a dangerousdog . . .  .axid& Section . . . . . .  822.0423;. 

, . . . . .  . . . . . . . .  . . . . . . . . .  . . . .  . . <  . . :  . . ..i . . . . ,:,..'~ . 
. . . . . . .  . . . . .  . . .  o r  . , . . % . . , . . . . . . . . .  . . .  . . .  ,,:. : . . .  . ~ .  . j .  ,. 

.:i. (3) thk bwner isinformed by the,-animal control authority . >:,: :. . . .  that the dog is  a 
, .:,. : . :  ,. . 

. . . . .  .......... dangerous dog under Section 82210421-': . . ' : :I : . : : . . . .  . . . . ...... 

Added by Acts 1991, 72nd Leg., ch. 916,s 1, eff. Sept. 1, 1991. Amended by Acts 1997, 
75th Leg., ch. 99, 5 2, eff. Sept. 1, 1997;i&its'1999; 76th Leg., ch. 96, 5 1, eff. May 17, 

. . . . .  19 .99 , : : .  ' i ~ . .  . .  . . . ; I . . . .  . . v .  .., 
. . . . . . .  l /. :\ . . . . .  . . . .  

Historical and Statutory Notes 
 section^..?. and.5 . . .of Acts. 1997,75th Leg.,:cht , .  after the effective date ,[Sept. .I, :199:7?:~f .this 99 .provide'i. . . . . . . . .  ... . . . .  . .,.% 

A&;; F &  purposes of this section, in'bffenii is 
' 8  Sec. 4.,.Thechange in law. made by Section,,, committed before theeffectivedate of this Ac$ if 

f of this 'Act applies ' only ro a s6riOus bodily . .&i elem&ht of the: affense 'bccurs ' beforb . b a t  
. , .  . . . injury to a persod. by a dog that occurs on :or &t& : '. .: . . , .... : .. . :. 
. . . . ,  

after September 1,1997. A serious bodily inju- ,;hy &. ry that occurs before September 1 ,  1997, .is pffense committed bkfore the effixl. 
covered by the lawin effect at that!time,'and:the - . ' t iv&-.d~~fi of this Act is cbvered by .the law in. 
former law is continued in effect for that pur- effect when the offense was committed, and the 
pose. former law is continued in effect for that pur- 

"Sec. 5. (a) W e  change-inlaw made by this pose.". . .  :. . . .  , 

Act applie$ only to an offense committed on ,or,  . . ~ , . . j : ?  . . i ; . . 
. . . . . . . . . . . . . .  . . . . .  , . .  . . . .  , . . . . . . .  . ' . Lib;aty Refe+&es ;- .. , . , . [ .  

. . .. , .. . . . .  . i  . . .  . . 
AriimalS @4; 66.1, 68,:70. . '  j, , j,r:p,oof o> .@acts &, j3, 

i .  , , .  . . 
. . . . . .  Westlaw Topic No; 28. . . . .  r NegIigence, ~rovocatio8,~ o>::~ssiu@tion -of 

C.J.S. Animals §§ 11 to 14, 172; 176 ro :183,, .  , ' ;&&k-as;!~efense in ~ ~ ~ b i & c ~ ~ .  . ,  . .: . - - ., .. 
186 to 193, 198 to 200,286 to 289.' 

'' , , 

. . .  . . . . . .  . . . . :  . . . . . . .  . . .  .., . . . . . . < ,  . . . . .  . . . .  . . ,  and *reaiiseS ..: : : . . 
. . . .  ..."....... . ;:. . . . "  : T:. - ..;~: : , . .  3.TexasJur3d,'Ani§.,30. ': ........... . . . .  : > . . 

. . . . .  2 . . . .  , . : I ~ . ,,. ?> 'A , . . 
. . . , .  . ,  . . . . .  . , 9 822.0.421'. . . . . . .  , .,. ~ & t e r m i ~ & t i o ~ , n a t , ~ < L i s ,  . . . .  :. , ~ a n & i ~ u i '  ..;.p . . . . . .  . . . .  , . 

, ..: ,., '  . . 
(a) If a person reports an incident described by Section 822.041,(2), the- 

animal control authority may investigate the .... . incident. If, after' receiving the 
sworn statements of any witnesses; the ahimal.contro1 authority determinesthe 
dog is a dangerous dog, it shall notify the a&&r of that. fact. . . 

( b )  -An owner, not later than the:.l5th. day after the- date the owner.is,riotified 
that a: dog owned by the owneris a dangerous dog, may appeal the detekmina-. 
tion of the animal control authority to;a j~s t ice ;  county, or municipal court of 
competent jurisdiction. A n  owner may appeal the decision of the  justice; 
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co'mty, :or m d ~ i p a l .  court: in  the !$aae:r;iwer a$ ap.ppeal...fdP .o&&.cases! from: 
.. < . . . . .  the justice, county, or municipal court,: r : ~ .  : ..: . . . . . . . . ' . . . .  t . i . . ' . . i . . ,  :. .. ; :::.: . . . .  .:;. . . 

. . 
~ d d ~ d  by kcti ~ 9 4 ~ , ? . 7 5 ~ h  Leg.,-'&: 99, 9,.2,-:&ff: &st. 1) i$97:. ' . . .  . . . . . . . . .  '.': .. : .!;; :. 

>. . . . .  !- . . . . . . . : . .  . . . . . I . .  . . . .  . . . .  . . .  ...,; ,'. . ;  ~ .- 
. . . . . . .  . . .  . . . .  1, i.' ;. . . . . . . . . . . .  . . .  c. i \ . : r ,' . i.;. . 

. . . .  . . . . . . . . . . . .  Historical and Statutory Notes ..&. . ~. . ~ . .  

Sectim. 4. and. 5 ~f &Q. .!99.%; .35th- Leg:; cb; . .@er the: :e&%etiye ,da'tt; [S.ept. : I,.,! 9971. of.  this 
99 provide: Act. For purposes of thi~,:gectiw, :an offen& i s  

"Sec. 4. The change in law made by Section committed before .tlie&&<fiVe dab of tliis  it if 
1 of. this . A c t  'a'p@1ias1~4:$ 10 .a; S&~QUS~ .bodily:, .:.my dement ~ f . :&i~ :~ f f~h~e .  :oam'Ijef& fiat 
injury to a person by a 8 . :  og that occurs on or date. . . . . . .  . . .  after September'l,"l9971 :A <serious. bod* inju-,. . I: . . . . . . . . .  . . . . . . .  <.: - *  . .. . sr. .: . . 

ry that occurs, be&e S.epterpber;,l, ,/997, is.,. , .. '.',!,%).An offense: committed:..before the ,effec- 
dovered by thelaw 61 effegt at that time, 'mddie. tive dite of'ws .&it '&erdX b i  'hi law in 
former law is continued in effect for that pur- effect when the offense was committed, and fie 
p:ose. . .  . ' : (  - 2 ;  . . I' ~ I . . . .  . ; a t  i : : ~ i .~ foq ie r  i<w .isieon%ued ip:eKect f* that pur- 

' "~ec '5 .  Tlie changk in law Aade b$ this , ; :. , i t .  ., -. - Act applies only to an offense committed on or - . ; . . , - - . . . . .  , , 8 : 1 :,:;<. .::, . , , "' ' . , 

. . . . 
' '  i - . j  . '., . .';:. ?,Li). . . ,.. . . . . .  ! ' ,'.: - .... 'i $ . . . . . . .  '2:. . ~. ..... . t .  ( . <  .,- ,..: > .., t ,  . ' ..-* ., . . .  : i.i . 

. . . . .  % . .  :.,? i j  ,!. !: z,...: . . . .  .iib&t+ , ~ ~ f , i ~ e n ~ e ~  . . . . . .  .' 3 ..'. ....I .., . . . . . .  . . . .  . . . . . . . . . . .  % . . . . .  .;; .!: . ; .._ . . . . . . .  
Animals e68, 70. ' . C.J.S. Animals 53 172, 176 to 183. 186 to 493, 
Westlaw Topic No. 28. 198 to 200. 

.. I. i- , . 1,: .'.> ,:..+ ~ . , .  . , . . . . . .  > . ;5  . . .  r.. ,.,. 

electing ,. , to. be governed. by. . . . . . . . . . . . .  this. section, ~d:~to.~.-mun?~ipi~ty:.~in' I 
r .  ., : . . .  which the 

governing ..bodi. h a s  adopted . aa:..ordinan<& +elec&.hg .to' be r by this 
. . . . . . .  . . . . . . . .  :; . . , . . .  .. section. . : ,. :., i . . . . .  , . :  , ,... . . . . . . . . . . .  . . 

, / .  . . . . . . . .  . .  . . . .  :i_.', . " . . . . . .  . .  &. 

Os) A person may report an incident described:by -Skction~:8~2.041(2) t o  a 
municipal court, a justice court, or a courity~coui-t~ ~ h e ' h i z e r d f  &.dog shall 
deliver the dog to the wimal contr,q$,+;au.thority . ; . .< .  . . . . . .  not later than the fifth day after 
the date onwhich . .  . . . . ~ i i .  the owner ? Biz . _  ?:. receive? notice that the report.h+s been filed, . _ . . .  The 
authority may: pqpyide fqr ;the.,j@pkindrnent bf the dog in s'edme -and.humane 
c o n d i t ~ o n s ~ m ~ ~ i ~ e - & O U r t  orders~~he.d ispo~i t i~  ;j'f1.,th& dog. .:. , : ' -, : $  '.. : . ': 

. . .  . . .  . . . . . . .  , . .  . . . . . . .  1 ,  ) ' .  . . . .  . . . . . .  

(c) If the owner fails to deliver the dog as required by Subsection (b), the 
court shall order the animal control authority to seize the dog and shall issue a 
warrant authorizing the seizure. The authority shall seize the dog or order its 
seizure and shall provide . . . . . . . . .  for the. iqpgundment ,.:< :,., ,of the . . . .  dog .,! in. sqcvre..,and 
humane conditions until the court 0r'ae'i.g th&''dii~positiori oftlie dog. ~ h ' k  d ' h e r  

, ,< shall pay ahy';&t incurred i.h sei.zing tbe.dogi. !ri' :: :. . . . .  . . . . :  

. . . ~ . . . .  
. #  

. . : . :  , i . . .  , . 
(d): .The,Loufl shall. de&++ine, .$tei .  . . . . .  ng.as provided .. . . in Section 

422.0423, whether the d&is . . ,  a"d~.q~>eF~,us,dog. L.... I . .  '. , . 

-(e) The co.urt,,. after deter.mining. that dog is a dangerous dog, ,may order 
the animal. control authority. to contigu6 to :impound the .dangerous .dog in. 
secure arid 'humane conditions until, the. court ,orders dispo'sition of the dog' 
under .Section 822.042 and the ;dog is:returned to' the owner or desti-nv~J 

... 
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i' ; ~(fl The o&er;shall$ay a cost o r  fee assessed:kder:Section; 822.OQ2(d); ; . . . . .  . . . . . . . . . . . .  . . .  ' . , : ; .  . ' .  . : .. , 
~. , 

1 Added by Acts 1997, 75th Leg., ch. 99, § 2, iff; sGpt:'l; 1997: 'Arn&ded by ACts.1999, 
'' 76th Leg., ch. 96, 3 2, eff. May 17, 1999. 

. .  . . . .  . - .;:. .::* >.. . . . ... . . . . .  ,., .- , . . . .  .;.. ..: 
. %  

Historical and Statutory Notes . , ! !.- ,.., 
. . .  

Sections 4 and 5 of Acts 1997,.75th Leg., ch. after the effective date[se$t. 1, '1997]'%fiihis 
99 Act. For purposes of this section, an offense is 

"Sec. 4. The chagge in law made by Section committed before .&e effective date,of this Act if 
1 of this Act applies on1 to a serious bodily any element &f?thhFoff&i;s&: occ&y'befo$e'.th=t 
injury to a person by a Jog p + t  occurs on or , date. 

~. , . .  . . .  t:.. : . . . . . . .  . . ihe r  .September 1; 1997;. ' A  se?3ous bodily inju- . . .  . . . . . .  . . , 
ry that occurs before September 1, 19.97-,: is; :I. . . "6) An off~nse.. cowit teed before .the ekec- 
covered by the law in effect at that time, and the tive date of this :Act is 2overed"bY the law'& 
former law is continued in effect for that pur- effect when the b f f e & e ~ w a s . c o ~ ~ t t e d ,  and the 
Pose. , ,,; . . , . . .  . .  !;. ....;.;; . former law is continued b:effect.for that pur- 
' z ' " S e ~ ,  5, (aj TJ& cbnge.in l~ s a d e  b y  'this - 

. 
pose." . . . . 

Act ,applies only to an offense committed on or 
. . . . . .  .,,> ;,<:.. . . . .  . . . . .  . . . . . . . . . .  ' ' 8  . : .. . . .. ,. 

: : 

. . .  . ,Library -Ref;erences, . . .  -. . . . , . ' . . . . .  : . . . . .  {,. : .~ .. , 3. . . .  . . .;. . ' . . 

Animals -68. . . . . . .  . . ::.. - . . -  . . . .  .... . . - .  
.., . . Westlaw Topic No. 28. 

: C.J.3. . .  . > .  A&& §§.186.t0.19.3, 199. . . . . .  :> , i . . . ~ ;  . . . . .  . . .  . . >  , .  : ; .  . . . 1 , . : ;  ... :. ~. 
. . . . ,.,'? ., . : ;  : .  :: & y *  j, . , '  . . . . .  . . . .  . . . . . . .  . . . . . . . . .  .... :'. , ;  ..<,> j '< ' . ,  : ,  . I  : . ~ , , . , . ,., 

9 822.0423. Hearing 
. . : . .  ;..., - , : .  . . . . .  . . . . . . . . ; .  .<. :, . . .  

(a) Tfie..coui-t, on r&iivi& a ripoi-t ;df an.iriciii+t-iinciei- siction 822.0422"or - .  *-, . . . . . .  

on 'appli~ati6n iihdef section "822.042(c)~ ? .  . : , .  shall set  a t i m e  for a hearing tp 
$etermine'whether 'the' dog i. .a daiigerous dog . . . . .  @r khkiher' the ottner of .&the dog 
~&.'c61$li&d with' Se&tion:822;042:  he hearing must be held . . riot later than 

. . .  ih;:i bth day ,afte;:ithe on wkic.$ ti;gdhg.i; piiied or dejiver6d: 
: 

. . .  > < . . :  , . . . : ... . . .  \ .:. . . . . . . . . . .  . . .  - .. * : 

@) The cdurt shall give written notice of the time andplaceof thehearing to: 

;,. .I; (1)  ,the 0~ne . r ;  of: thedog. or the person .fr~m:whom . the dog . . was seized; . . :and 
. . . .  , r: :.. ..(29 . the person who mx& the complaint: '.; i . G .: .: . . . .  . . . .  . . . . . . . .  

(c) Any interested party, including the county or city attorney, is entitled to 
. . . .  present evidence at the he~ring.:: . . , ,.:: :. , ,, . . . : .  . . . . .  . , .- . . . .  . . . 

(d) An owner or person filing t h e  qction I"q .may I . appeal the decision of the 
municipal court, justice court, dr cou~?'~ coul;f.in the manner providqd,for the 

.... 

. . . . .  appeal of cases from.th~;ii~ni~ihai,  , .. jGstice, or county court. 

iddedb;j..~;~s 1957, :!~th.~e&i ch. $9,5 2, eff. Sept. 1, 1997; . ' 

i :  

Historical and Statutory Notes 
. . . .  ..: . . . . 

Sections 4 and 5 of ~ c t i  1997, 75th Leg., ch. .:'.f6r&& Iaw'is' continued in kffect' fdi that pur- 
99. provide l: . . . . .  pose. : . . .  . . . . .  . , .  ,. 
. z f  "set. 5. (4) The ch+dgelin law made by this 

Sec..4. The changein law made by Section . . .Act .  only to.ag:offe2ise committed on or 
1 of this Act applies o h  to. a serious bodily aher: th+jgffkctive. date [sept, 1; 19971 of this 

to a. Person by a dog that occurs. on or Act. For purposes ofthis sectipn, an offense is 
after September 1,:1997. ' A serious bodily .hJ&- committed before the effektive'date of this Act if 

thai  bccurs before September 1, 1997;. is' . any element of:tKe offense dccurs before that 
covered by the law in effect at that time and t h ~  
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. . 

- :. . . - , . . . .  \ :  : 
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(b) The animal control authority shall provide to the owner' registering, a 
dangerous dog a registration tag. The owner must place the tag on the dog's 
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(c) If an owner of a registered dangerous dog sells ,or moves the dog to. anew .., . . , . , . .  ? 

<diddress, . .  . . . *  : the 'ovihec, not later' than the 14th day after "&e d i t i  if thesale o r  
~..., : . . .  

move,:sh~ll not& 'the animd cohirol auththority for th; area in .khichth@':n<$ . . . . . .  
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. . , ' .  .. , . .  

authority shalI issuea new registration tag to be placed on'the diig&rous dogig 
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. : :  .,. 
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the ,penalty. Penalties collected under this subsection shall be retained.iby .the 

. . .  . ., . . . .  ; county or municipality. 
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(a) A person who owns or keeps custody or iontril of . . .  a dangerous dog 
commits: an offense if tse person f&ils to , comply v;iith: Sectibn'822.042 or 
Section 822.0422(b) or an applicable municipal or county re&litioirilitihg to 
dangerous dogs. . . . . .  . . . . . .  ,.. 

. . 

, Co) Except as provided Gy: Subsection (c), an offense under .this;section . is a 
,. ,: 

Class C misdemeanor. ' :  ,. . . . .  : . . . . , . 
. . <: 

(c) An offense under this section is a Class B misdemeanor if it is shown on 
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99 provide: Act. For purposes of this section, an offense is 
"Sec. '4. The change in law made by section' committed before the effective date of this Act if 

1; ofrthis Act applies on1 to a serious :bodily any element of the offense occurs before that 
injury to a person, by .a d" og that occurs on or date. . . 

after September 1, 1997. A serious bfodily inju- 
ry that occurs before September 1, 1997, is "(b) An offense committed 'before the effec: 
covered by the law in effect at that time, and the tive date of this Act is covered by the law in 
former law is continued in effect for that pur- effect when the offensewai bommitted, and the 
pose. former law is continued in effect for that pur- 

"Sec. 5. (a) The change in law made by this pose.'' 
Act applies onlyto an- offense committed on or . 
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that the person is a dog trainer or an employee of a guard dogcomp&y under 
Chapter 1702, Occupations Code. 

. - .~ : .  . . . . , : .~  . 
. i .  , . . 

~ d d s d i y  ~ i t r  1991.72nd ~ e g : ,  c h  9 i 6 , s  i..eft. s e i t .  1, 1991. &ended b i Z ~ i r s  2001, 
. . . . .  . . 77th Leg, ch. 142.0,'9 14.809, eff. Sept.1, 2001. . . . . . . .  ... * , .:. :.. :. . . . .  . . > . . . . :  . > 

. . .  Library References . . ? .  : - .  
Animals -68, 74(.5). . . , . .  , .  Texts andTreatises 

: Westlaw Topic No. 28. ' 
" 39.Ari~Jur  ~r&f of Fac ts3d  133, pl&&fs 

C.J.S. Animals §§ 186 to 193, 199. Ne ligence, Provocation, or  Assumption hf 
, . Ris % as Defense i n  Dogbite Case. 

. . . . .  .,: . ..... . . 
. . . . .  .: .. . . . .  . > ., %. . . . . : . . ,  . . 

. . '  ,.: . . ,, 51. *.j2 @.., ' ' . '. . : .  . . :. 8 . ocal ~e~ulatiori'of Dangerous Dog& 
. . 

A county or municipality may place additional requirements or restrictions 
, .  . olridangkroi.& dogs if the'requirements or restrictions: . . . - .  .. 

(1) &e not specific to one breed or severil'breeds 6f dogs; :and : ' .  % 

(2) are more stringent than restrictions provided by this subchapter. 
. . .  . . . . . .  . , 

Added by Acts 199 1, 72nd Leg., ch. 9 1 6 ,  5 ,  1, eff. Sept. 1, 1991. . , 
. , . . , : . . 

. . .  . . . > : . .  . ... I 
. . iibrkry ; References 

Animals *4; . . .  39 Am ~ u r  Proof of  acts 3d 133, Plaintiff'S 
Westlaw Topic No. 28. Negligence, Provocation, or Assumption of 
C.J.S. Animals 59 11 to 14, 286 to 289. Risk as Defense in Dogbite Case. . . . . .  ., . . 

Texts &d ~reat ises:  . . . . .  . . 
3 Texas Jur 3d, Anis 29. 

rr. .- - .. 



brief for AG on dangerous dog Page 1 o f  1 

da-maryc - - -- 
From: Sherri Russell [srussell@ci lake-jackson tx.us] 

Sent: Fr~day, February 22, 2008 12:12 PM 

To: da-maryc 

Subject: brief for AG on dangerous dog 

<<brief dangerous dog da.doc>> Mary, 

The information you requested is attached. Please let me know if I can be of further help. 

S herri Russell 

City Attorney 

City of Lake Jackson 

2 5  Oak Drive 

Lake Jackson, Texas 77566-5289 

Notice of Confidentiality 

The information contained in this emall is subject to  the attorney-client privilege; attorney work 
product; or confidential. It is intended for the recipient designated above. You are hereby notified 
tha t  any dissemination, distribution, copying, or use of or reliance upon the information contained 
i n  this email, other than the recipient designated above, by the sender is unauthorized and strictly 
PROHIBITED. I f  you have received this email in error, please notify me immediately at (979) 297- 
1076. Thank you 

EXHIBIT B 



Whether a municipal court that is not a court of record has jurisdiction to hold a dangerous dog 
hearing under 8 822.0421 of the Health & Safety Code. 

Section 822.0421 of the Health & Safety Code states that after an animal control authority 
determines a dog is dangerous, the owner of the dog may "appeal the determination of the animal control 
authority to a justice, county, or municipal court of competent jurisdiction." TEX. HEALTH &SAFETY 
CODE 5 822.0421@) (Vernon 2003). There is no further explanation in the Health & Safety Code as to 
the  procedures of the hearing, including timing of the hearing. There is also no explanation of "competent 
jurisdiction." 

A dangerous dog hearing under§ 822.0421 of the Health & Safety Code is not a criminal hearing. 
The hearing is initiated by the owner of the dog, rather than by a complaint, and neither the person 
requesting the hearing nor the animal control authority are criminal defendants. Further, at the end of the 
hearing, no fine or term of incarceration is imposed. Therefore, the case is a civil, rather than a criminal 
case. 

Municipal courts are statutory courts created by the legislature. These courts derive their 
jurisdiction strictly from statute. OP. TEX. An 'Y GEN. No. GA-0316, *2 (2005). The jurisdiction for the 
municipal courts not of record is found in the Code of Criminal Procedure and the Government Code. In 
art. 4.14 of the Code of Criminal Procedure, municipal courts are granted exclusive criminal jurisdiction 
in criminal cases that arise under the city's ordinances and concurrent criminal jurisdiction with justice 
courts. TEX. CODE CRIM. PROC. ANN. art. 4.14 (Vernon 2005). Section 29.003 of the Government Code 
mirrors article 4.14 of the Code of Criminal Procedure with one exception. The Government Code 
confers upon municipal courts "exclusive appellate jurisdiction . . . in a case arising under Chapter 707, 
Transportation Code." TEX. GOV'T CODE ANN. 5 29.003 (Vemon Supp. 2007). Chapter 707 of the 
Transportation Code regulates photographic traffic signal enforcement systems, i.e., red light cameras. 
The Transportation Code states that local authorities may impose civil penalties for running red lights. 
TEX. TRANSP. CODE ANN. 3 707.002 (Vernon Supp. 2007). The Transportation Code also provides for an 
administrative adjudication hearing and an appeal from the hearing. The statute explicitly states that the 
petition for appeal "must be filed with . . . if the local authority is a municipality, the municipal court of 
the municipality." Id. at 5 707.016(a). Therefore, this statue grants civil jurisdiction for red light camera 
appeals to municipal courts. 

There is no such explicit language in 5 822.0421 of the Health and Safety Code. Instead, the 
language merely states that the appeal is to "ajustice, county, or municipal court of competent 
jurisdiction." TEX. HEALTH & SAFETY CODE 3 822.0421@) (Vemon 2003). Again, there is no 
explanation of "competent jurisdiction". 

Case law in this area is sparse. Justice Price, in Tinzmons v. Pecorino discussed hearings under 5 
822.002 in relation to whether the Court of Criminal Appeals had jurisdiction for appeals from such 
hearings. See Timmons v. Pecorino, 977 S.W.2d 603,605 (Tex. Crim. App. 1998) (Price, J., concurring) 
(stating that Texas Court of Criminal Appeals had no jurisdiction to hear appeal of dangerous dog case 
because relator had not been charged with or convicted of crime). The Second Court of Appeals declared 
there was no avenue of appeal for a dangerous dog hearing due to the hearing's civil nature. See In re 
Labon, 2008 WL 110521 (Tex. App. - Ft. Worth, Jan. 4,2008, n.w.h.). The discussion in this case is not 

EXHIBIT B 



helpful, though because the Court was addressing an ordinance that conferred civil jurisdiction on a 
municipal court of record. Id. at *2. 

Therefore, guidance is needed from the Attorney General as to whether a municipal court that is 
not a court of record has jurisdiction to hold a dangerous dog hearing under 5 822.0421 of the Health & 
Safety Code. 
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AT TORN^ GENERAL 6 P  TEXAS 
G R E G  dBBOTT 

April 13, 2005 

Dear Representatives Grusendorf and Krusee: 

The Honorable Kent Grusendorf 
Chair, House Committee on Public Education 
Texas House of Representatives 
Post Offlce Box 2910 
Austin. Texas 78768-2910 

The Honorable Mike Krusee 
Chair, House Committee on Transportation 
Texas House of Representatives 
Post Ofice Box 2910 
Austin, Texas 78768-2910 

Together you inquire about post-hearing procedure in nonconsent tow hearings conducted under chapter 685 of 

Opinion No. GA-0316 

Re: Post-hearing procedure in cases involving 
nonconsent tows (RQ-0278-GA) 

tne Texas 1 ransponarlon Code ( ' 1  You inform LS tnat n three separate nonconsent tow hearings in the C,h/ of 
Ar lnqton Mun~clpal Codrt, a mJn ctoa, c0.m of recora, the ludae sew na as a maalstrate determ~ned that there 
was no probable cause for challenged nonconsent tows. ~ e e k e ~ u e s t i e t t e r ,  supra note 1, at 2. After the 
hearings, attorneys for the tow companies and apartment complexes, as the parties who initiated the 
nonconsent tows, submitted various documents (motion for rehearing, motion for new trial, and notice of 
appeal) seeking to reverse the decisions of the court. See id. At the same time, the parties whose vehicles had 
been towed sought reimbursement for their costs or return of theirvehicles. See id. You state that it "is unclear 
under the law how the court can proceed in these matters," id., and ask 

[ils the decision final, after a hearing in a municipal court under [section] 685.003 of the Texas 
Transportation Code, if the hearing results in a finding of no probable cause for the nonconsent 
tow? If not, what is the post-hearing procedure? 

Id, at 1 

I. Nonconsent Tow Hearinas 

Pursuant to chapter 685, a person whose vehicle has been towed without consent is entitled to a hearing on 
whether probable cause existed for the removal of the vehicle. See Tex. Transp. Code Ann. 685.003 (Vernon 
1999). The primaly issue at a hearing conducted under chapter 685 is whether probable cause existed for the 
removal and dacement of the vehicle. See id. 6 685.0091c)(l) (Vernon SUDD. 2004-05). If the court conductino . ,, , . 
the hearing finds there was probable cause for-the authorization of the rekoval and storage of the vehicle,the 
"oerson who reauested the hearina shall Dav the costs of the removal and storaae." Id. 6 685.002ia) (Vernon . , ~ - ~ - . .  
1'999). On the oiher hand, if the c&rt finds 60 probable cause for the removal a i d  storage of the vehicle, the 
"person or law enforcement agency that authorized the removal shall" pay the costs of removal and storage or 
reimburse the owner or operator for removal and storage costs already paid by the owner or operator. Id. 5 
685.002(b). Jurisdiction to conduct these probable cause tow hearings is given to the justice of the peace or 
magistrate in the jurisdiction from which the vehicle was removed. See id. 5 685.004(a) (Vernon Supp. 2004- 
05). Your inquiry pertains specificaily to tow hearings that are conducted before a magistrate (3) of a municipal 
caurt. See Request Letter, supra note 1, at 1 

Municipal courts are statutory courts created pursuant to the legislature's constitutional authority to create "such 

ExHlBIT C 
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other courts" as necessary. See Tex. Const. art. V, 5 1 (vesting judicial power in "one Supreme Court, in one 
Court of Criminal Appeals, In Courts of Appeals, in District Courts, in County Courts, in Commissioners Courts, 
in Courts of Justices of the Peace, and in such other courts as may be provided by law"); see also Tex. Att'y 
Gen. Op. No. DM-427 (1996) at 2. There are two kinds of municipal courts in Texas: municipal courts and 
municipal courts of record. (4) See Tex. Gov't Code Ann. 55 29.002 (Vernon 2004) (creating a municipal court in 
each municipality). 30.00003(a) (permitting the governing body of certain municipalities to create a municipal 
court of record); see also id. $9 30.00851-,00856 (pertaining to a municipal court of record for the City of 
Arlington); cf. id. 5 30.00003(e) (stating a municipal court of record of a municipality may not exist concurrently 
with a municipal court of the same municipality). 

Because the constitution does not specifically provide for them, or for their jurisdiction, munlcipal courts and 
municipal courts of record derive their jurisdiction from statute. See id. 55 29.003 (municipal courts), 30.00005 
(municipal courts of record): Tex. Code Crim. Proc. Ann. art. 4.14 (Vernon Supp. 2004-05) (munlcipal courts 
and municipal courts of record). As statutory courts, municipal courts and municipal courts of record have only 
limited jurisdiction that cannot exceed the jurisdiction expressly conferred by the legislature. See Tex. Att'y Gen. 
Op. No. DM-427 (1996) at 2 (municipal courts "have no jurisdiction other than that which the legislature 
prescribes"); see also Tex. Att'y Gen. Op. No. JC-0216 (2000) at 2 (stating a municipal court is one of limited 
jurisdiction). Jurisdiction for municipal courts and municipal courts of record is found in the Government Code 
and the Code of Criminal Procedure. Both statutes grant "exclusive original jurisdiction" to municipal courts, 
including municipal courts of record, over all criminal cases arising under city ordinances that are punishable by 
fine. (5) Tex. Gov't Code Ann. 5 29.003(a) (Vernon 2004); Tex. Code Crim. Proc. Ann. art. 4.14(a) (Vernon 
Supp. 2004-05). In addition to this criminal jurisdiction, municipal courts and municipal courts of record have 
"conclrrent u r  sdiction ~11th the j~st ice court of a preclnct (n whicn tne m~nicpal'ty is located orer certain (=) 
slate l a r ~  violal~ons Tex. Gov't Coae Ann 6 290031ol (Vernon 2004): Tex Code Critn. Proc Ann. art. 414(bt ~ - 

(Vernon Supp. 2004-05). ~ u n i c i ~ a l  courts gf record: i;l 'addition to thejurisdiction of municipal cour&-see T;;. 
Gov't Code Ann. 5 30.00005(a) (Vernon 2004), have other jurisdiction as provided by the Government Code. 
See id. 5 30.00005(b)-(d); c f  Prince v. Garrison, 248 S.W.2d 241, 243 (Tex. Civ. App.-Eastland 1952, no writ) 
(the legislature fixes the jurisdiction of corporation [municipal] courts by statute). 

Ill. &weal from Municipal Court 

The Government Code and the Code of Criminal Procedure provide a limited riqht to appeal from municipal 
COJCS atlo tiiut>~c~pal codils of recoro The Code of Cr mlnal Proceo~rc yides abetendant n any crtm nal act or! 
the rlqnt to appeal See Tex Coae Cr m Proc Ann arl 44 02 (Vernon 1079 & Supp 2004-05, Appeal from a 
municipal c&u&, other than a municipal court of record, is a de novo trial in the county court. See id: arts. 44.17. 
45.042(b) (Vernon Supp.2004-05). The Government Code provides a defendant a right of appeal "from a 
judgment or conviction in a municipal court of record." Tex. Gov't Code Ann. 5 30.00014(a) (Vernon 2004). 
Appeal from a municipal court of record is to the county criminal courts or county criminal courts of appeal, see 
id., and is not conducted as a de novo trial but as an appeal based on error reflected in the record. See Tex. 
Code Crim. Proc. Ann. arts. 44.17, 45.042(b) (Vernon Supp. 2004-05), Tex. Gov't Code Ann. 5 30.00014(b) 
(Vernon 2004). 

A. Necessity o f  Criminal Case 

It has been said that matters aooealed from municiDal courts must involve a criminal case. See Citv of Lubbock 
/. Greeri, 112 S a 2 0  270 2 8 i  i1.e~. C Y App lo 1958 no v.r I ,statny an appeal fro~n clpa c o ~ r t  
' ~ V O L  u I e 0n.v i f  the wroceed~nas constttitlea a cr mna, case '): see also 23 Dav~d Broo6s. Texas Pracr~ce. 
Municipal ~ a &  and practice 5 15.19 (1999). The holding in thedreen case, that there w a i  no appeal from a 
munici~el court where the matter was not a criminal case, was oremised on the fact that munici~al courts had 
no c v i ,Jr sd~ctton. See  ree en 312 S jN.2a at 282 ( ~ ; n c i  [the'stalule] timils the ;urisalct on of corporation 
coJns ro cr m.nal cases . .') Tne slar~res now prov de m~nicipaf c o ~ n s  of record with urnired c.v i.r s o ' c l ~ t ~  
See Tex Gobst Coac Ann. 5 30 00005(u) Vernon 2004) (provid.ng that governing body of m~n i c l pa , ; ~~  may 
provloe tt at in-nicipal c o ~ r t  of recoro may nave spzcified civtl j~ r i sd  ction~. The Cooe of Cr minal Proceo,re st I 
contemp ales tnat appeals from mJn c.pa coJns will nvolve sole y cr.m.nal tnalters See Ter. Cooe Cr m Proc 
Ann arl. 44 02 (Vernon 1979 8 S..pp 2004-05) L newse, the Goder~inleilt Cooe ooes nor appear to 
spe7Fcal y prov~de fzr an appeal of a p ~ e l y  c.v~ matter flitn 11 a inLn c pa, coun s ,ur sdicion See Tex Govt 
Coue Anti 3 30 OC014,a Vernon %OC4 rlonrever \re do not aodrc-ss htletncr lihere is a genera - gnt of 
;iwxal r:f :I .i inalters \\ ~ n n  a trlut. c Da co-n s ;Lr sd cr on Becase of !he ~ r :  q:e r.atc.re of a crapler ED1 
nbnconsent tow hearing, we do not th'ink the code of Criminal Procedure and ~bvernment Code p;ovisions 
suppiy the answer to your question 

6. Nonconsent Tow Hearing Is Neither a Criminal Nor Civil Matter 

Chapter 685 tow hearings are ciearly not criminal matters. Nonconsent tow hearings contemplated by chapter 
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685 are not desiqned to secure a conviction and punishment for a crime. See Tirnrnons v. Pecorino. 977 
S W 20 603, 6 0 4 ~ ~ e x  Crim App 1998) Trie hear ngs are not .n l ate0 oy comp ant. uut rather by ;,raten 
request from the person whose veh cle has been lowed See Tex Transp Coae Ann 6 685 007(d\ (Vernon 
1999). The party against whom the hearing is sought is not a criminal defendant but " t ie person &law 
enforcement aaencv that authorized the removal of the vehicle." Id. 6 685.009(b). Moreover. a chaoter 685 - .  
nearing involves no crime or criminal punshment but onl, an a!\ardif specfiedcosrs base; on thg findings of 
facr and conciuson of law lnaoe ov rhe co~ r t .  See ~d. 66 685002lb). 009idr. A cnaDter 685 nearino aoes no1 
result in a conviction from which an appeal will lie. sei'Flardin v. state, 248 '~ .~ .2d '487 ,  487 (~ex."~r im.~pp. 
1952) ("The accused has not.  . . been found guilty of anything, and no punishment has been assessed; 
therefore, this is not a criminal case . . . ."). 

Nor do the provisions for a chapter 685 nanconsent tow hearing suggest a civil adjudication in the traditional 
secse. A chapter 685 hearing commences with a request, see Tex. Transp. Code Ann. $685.007(a) (Vernon 
1999). instead of a oetition or comDlaint as is exDected in a civil case. The ~ar t ies  involved in the hearina are 
not a p  aintiH ana defenoant, but t i e  persor who a-rhorizea \no tow and the o~vner or operator of the v&c e 
Inat was to\r.ed. See ~ d .  66 685 002ta). ,003, 0091b). The chapter auihorizes a maaistrare to manc findinas of 
fact.and a conclusion of i iw, see id.'§ 685.0b9(d),but not to issue a final judgmen<lnstead, it merely stGes 
who "shall pay" certain costs., See id. § 685.002. Appeals do not lie from findings of fact and conclusions of law 
but from final judgments. See N. E. Indep. Sch. Disf. v. Aldridge, 400 S.W.2d 893, 895 Kex.  1966). 

C. Similar Statutory Hearing Procedures 

A cnapter 685 nonconsent 10fl hear ng IS a k111d of stat~tory proceeoing rha~  1s uncommon Texas slat-tes 
vrov de a few other examp es of isolated qranrs of authorltv to m~ntclpal courts lo conouct hear nas for a 
particular purpose chapter 822 of the   as Health anu safety code creates a hearing process To determine 
!.,nrrncr a dog's dan(lero!.s See Tek CIw !h R Safc:y (:ooc Ann 5 822 0423 ('lert~cii 20C3) I l l s  nearlnq s 
authorized tobccur i n a  justice court, county court, or municipal court. See id. 822.042(c). in such a hearing, , 

the court is directed to determine whether the dog is a dangerous dog as defined by the statute or whether the 
owner of the dog has complied with certain requirements under the chapter. See id. § 822.0423(a); see also 
Pecorino, 977 S.W.2d at 604 (a hearing under Health and Safety Code chapter 822 is not criminal because the 
dog owner is not charged with or convicted of a criminal offense). The statute expressly provides for an appeal 
of the court's determination. See id. § 822.0423(d) r A n  owner or person filing the action may appeal the 
decision of the municipal court, justice court, or county court in the manner provided for the appeal of cases 
from the municipal, justice, or county court."). Similarly, hearings conducted to determine the disposition of 
property alleged to have been stolen are authorized to be conducted before, among others, a "municipal judge 
having jurisdiction as a magistrate in the municipality." Tex. Code Crim. Proc. Ann. art. 5 47.01a(a) (Vernon 
Supp. 2004-05). The hearing is conducted to determine the superior right to possession of the property. See id. 
The statute expressly provides for an appeal from the hearing. See id. 5 47.12(b) ("Appeals from a hearing in a 
municipal court or justice court . . . shall be heard by a county court or statutory county court."). The statute 
further prescribes the applicable rules of procedure that govern the appeal. See id. Both of these hearing 
procedures are similar to a chapter 685 nonconsent tow hearing in that they contemplate a hearing before a 
magistrate. However, of these statutory hearings, chapter685 is the only hearing in which the statute does not 
provide for an appeal. 

D. Legislature Has Not Provided for Appeal 

Municioal court iurisdiction over a chaoter 685 nonconsent tow hearina comes not from the oeneral statutes 
govern'tng mun c pal co-its arid m ~nic 'pdl  co~r ts  of recoro out from tne Transponar on COO; Tihe spccfc grant 
o l  Jrisolctlon to cond~ct  a nonconsent tow nearlna 1s ILmlred See Tex Transu Coae Ann 66 685 0041a\ 
wkrnon supp. 2004-05) (the hearing is limited to a justice of the peace or magistrate in specked territ;G), 
685.009(c) (the hearing is limited to deciding issues specified in the statute). Chapter 685 does not contain a 
provision authorizing an appeal from the magistrate's determination. We think the few examples of similar 
statutory hearings, see discussion supra, clearly indicate that when the legislature creates a statutory hearing 
and wishes to grant a right of appeal, it knows how to do so. ('1 See Tex. Att'y Gen. Op. No. GA-0271 (2004) at 
2 (stating that when "it wishes to require immunizations for specific categories of persons, the legislature knows 
how to do so"), Tex. Att'y Gen. Op. No. GA-0144 (2004) at 5 (stating that when "legislature intends to confer on 
a licensing board [certain] authority . . . , it knows how to do so"); see also Thorne v. Moore, 105 S.W. 985, 987 
(1907) ("The Constitution leaves the regulation of appeals very largely to the Legislature."). Equitable Life 
Assur Soc'y v. Murdock, 219 S.W.2d 159, 164 (Tex. Civ. App.-El Paso 1949, writ refd n.r.e.) (stating the right 
of a~oea l  "is a ~rivi leoe onlv and does not exist as a matter of riaht"). The Texas Constitution provides that - " 
i~opc .&re j.~tscicttori B s.qe:t .O reg. ar cns as r a )  oc prescr ucd 2 ,  a?, Scc 7 ex Cons! ;In 1 5 T:i.,> 
930eb s are .\ :b.n tne conto or Ins e3 s a:Je ~ r 3  a e  Jeoer'ue7t 0.1 SlarJe See Tnqrne 1C5 5 ? 31 1.87 
~ i r -dock .  219 S.W.2d at 164. ~ecausb the  legislature did not expressly provide for an appeal of a magistratems 
determination in a statutory nonconsent tow hearing, we conclude that the magistrate's determination is final 
and that no appeal exists. 



Tex. Att'y Gen. Op. No. GA-0316 (2004) -- Greg Abbott Administration Page 4 of 6 

E. No Inherent Right t o  Appeal 

We received briefing that argues where a vested property right is involved there is an inherent right.of appeal 
that overrides any legislative restrictions on appeals. The cases cited in support of this proposition are 
distinauishable on the basis that thev involve challenaes to adverse rulinas of state administrative aaencies. 
See fierson Behr Brief, supra note 6 ,  at 2 (citing C i t ~o f~mar i l l o  v. ~ a n G c k ,  239 S.W.2d 788, 790 T~ex.  1951) 
(Civil Selvice Commission): Tex. OutometrvBd. v. Lee Vision Ctr.. Inc,. 515 S.W.2d 380. 382 CTex. Civ. ADD.. 
~ast land 1974, wrt ref'd n'r.e ) ( ~ e k a s  optbmetry Board) ~ a n i n e ' ~ .  ~d olReger)ts, Slate senior ~011s of T C X ,  
578 S.W.2d 465. 472 (Tex C v  ADD -1979, no writ) rBoaro of Reaents. state Senior Col eaes of 'Texasll. .I is 
well establishedin administrative iaw jurisprudence chat "courts s6ould'recognize an inherent right of aljbeal 
from an administrative body created by an act silent on the question of appeal only where the administrative 
action complained of violates a constitutional provision." Hancock, 239 S.W.2d at 790; see also Brazosport 
Savs & Loan Assh v. Am. Savs. & Loan Ass'n, 342 S.W.2d 747,750-51 (Tex. 1961), Bd. of ins. Comm'rs v. 
Title Ins. Assh of Tex., 272 S.W.2d 95. 97-98 (Tex. 1954). We have found no judicial authority for the 
application of this rule outside the administrative law context. (9) Accordingly, the cited cases are inapplicable to 
the action being challenged here - this is an action of a court and not of an administrative agency. 

4 nonconstnr row hearlng condLcteo before a rnaglstrate of a mJn c pa, c o d  or mun c pal c o ~ r t  of record 
aursdant to ChaDter 685. Texas TransDonation Code, results In a fina Drobable caLse determlnauon from whlcn 
there is no appeal. Because we have concluded the magistrate's determination is final, we do not address the 
second part of your inquiry about post-hearing procedure. 

S U M M A R Y  

Where a nonconsent tow hearing authorized by chapter 685 of the Texas Transportation Code is 
conducted before a magistrate of a municipal court or municipal court of record, the magistrate's 
determination is final, and there is no appeal. 

Very truly yours, 

GREG ABBOTT 
Attorney General of Texas 

BARRY MCBEE 
First Assistant Attorney General 

DON R. W lLLET  
Deputy Attorney General for Legal Counsel 

NANCY S. FULLER 
Chair, Opinion Committee 

Charlotte M. Harper 
Assistant Attorney General, Opinion Committee 

Footnotes 
1. Letter from Honorable Kent Grusendorf and Honorable Mike Krusee, Texas House of Representatives, to 
Honorable Greg Abbott, Texas Attorney General (Sept. 24, 2004) (on file with Opinion Committee, also 
avaiiable at http:/iwww.oag.state.tuus) [hereinafter Request Letter]. 

2. In municipalities with a population of 1.9 million or more, the hearing is to be conducted by the judge of "a 
municipal court in whose jurisdiction is the location from which the vehicle was removed." Tex. Transp. Code 
Ann $685.004(b) (Vernon Supp. 2004-05). 

h t t ~ I l \ ~ ~ ~ ~ , ~ ,  n n n  o t ~ t ~  tu 71clnnininnclnn<n~hhntt/~~Vn?l h htm 717h13nn~ 
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3. Among other officers, justices of the peace, mayors and judges of municipal courts are magistrates. See Tex 
Code Crim. Proc. Ann. art. 2 09 (Vernon Supp. 2004-05). 

4. As one court explained: 

Prior to Sewtember 1. 1999, each munici~alihr authorized to have a munici~ai court of record had its 
independe;lt subchapter of chapter 30 of the.[~]overnment [Clode, which authorized the governing body of the 
municipality to create a municipai court of record and established certain provisions for the court With the 
legislation effective September 1, 1999, subchapter A authorizes all municipalities listed in chapter 30 to create 
rnunici~al courts of record and sets out ~rovisions aovernina all the munici~al courts of record. Each 
municipality then has a separate subchapter contaking pro~isions specificto that municipality 

Martin v State, 13 S.W.3d 133, 136 n.1 vex.  App.-Dallas 2000, no pet.) (citations omitted). 

5. Permissible fines are not to exceed: 

(A) $2,000 in all cases arising under municipal ordinances or resolutions, rules, or orders of a joint board that 
govern Tire safety, zoning, or public health and sanitation, including dumping of refuse: or 

(6) $500 in all other cases arising under a municipai ordinance or a resolution, rule, or order of a joint board. 

Tex. Gov't Code Ann. § 29.003(a)(I) (Vernon 2004). 

6. State law violations must arise within the territorial limits of the municipality and must be punishable by fine 
only. See id. 5 29.003(b)(1)-(2). 

7. See also Tex. Transp. Code Ann. §§ 471.001-,008 (Vernon 1999 & Supp. 2004-05) (chapter 471, 
Transportation Code, creating the right to a hearing regarding the blocking of a railroad crossing but providing 
no mechanism for appeal) 

8. See Brief from Grey Pierson, Pierson Behr Attorneys, to Honorable Greg Abbott, Texas Attorney General 
(Nov. 10. 2004) (on tile with Opinion Committee) [hereinafter Pierson Behr Brief]. 

9. Of course, we recognize that where a party has been deprived of property without due process, the party 
may have a separate cause of action under the Due Process Clause of eitherthe state or federal constitution. 
See Boddie v. Conn.. 401 U.S. 371, 378-79 (1971). We received no briefing on this issue and the question does 
not inquire about such a cause of action, so we do not consider it in this opinion. We do point out, however, that 
a party given an opportunity to participate in a chapter 685 nonconsent tow hearing is likely afforded sufficient 
due process. 
.. "," 
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