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September 11, 2007

Via Interagency Mail

Honorable Greg Abbott :

Texas Attorney General Ve e _/} A
Post Office Box 12548 FiLe 2 M -452573-0°
Austin, Texas 78711-2548 . i) # 46’%5 \'_:{- '

- Re: Attorney Opinion Request

. Dear Generai Abbott:

This letter is to request your opinion on behalf of the Houston Independent School
District regarding the effect, if any, of an existing federal court order on the district’s
ability to comply with the requirements of Subchapter E, Chapter 25, Texas Education
Code, as enacted by House Bill 3678 in the most tecent legislative session. The district’s
request and supporting documents are attached.

Thank you for your consideration of this request. Should you need any additional
information, please contact me or David Anderson, General Counsel, at (512) 463-9720.

Sincerely,

ch-m =
Robert Scott :
- Acting Commissioner of Education
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Mr. Robert Scott _
Texas Commissjoner of Education
1701 N. Congress Ave.

Travis Building

Austin, Texas 78701

Re:  House Bill 3678/Adoption of Local Policy

Dear Mr. Scott:

Our law firm represents the Houston Independent School - District ("Houston ISD" or
"HISD"™). We are secking your assistance in requesting an opinion from the Attorney
General of Texas regarding some unique issues that the Houston ISD is facing in
implementing House Bill 3678, which was passed by the 80th Texas Legislature in regular
-session. '

House Bill 3678 amended the Texas Education Code to create Subchapter E of Chapter 25,
which governs student expression of religious viewpoints. Section 25.151 requires Texas
public school districts to "....treat a student's voluntary expression of a religious viewpoint, if
any, on an otherwise permissible subject in the same manner the district treats a student’s
voluntary expression of a secular or other viewpoint on an otherwise permissible subject and
may not discriminate against the student based on a religious viewpoint expressed by the
student on an otherwise permissible subject." School districts are required by Section 25.152
to adopt a policy establishing "....a limited public forum for student speakers at all school
events at which a student is to publicly speak." The statute further requires that the policy
provide that students are not discriminated against for expressing a voluntary religious
viewpoint, that student speakers are selected based on neuiral criteria, that no obscene,
vulgar, lewd or indecent speech be permitted, and that an oral and/or written disclaimer be
provided at graduation and other events so that it is clear that the district is not sponsoring the
student's voluntary speech. Section 25.153 provides for students to express their beliefs
about religion in class assignments, and Section 25.154 aunthorizes students 1o organize
prayer groups, religious clubs and other religious gatherings "....before, during, and after
school to the same extent that students are permitted to organize other noncurricular student
activities and groups.” House Bill 3678 applies beginning with the 2007-2008 school year.
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Section 25.156 provides a model policy that school districts may adopt to implement House
Bill 3678. - The model policy identifies specific activities at which a limited open foruni is
created and at which a student may speak and express his or her views; these activities
include football games, other athletic events designated by the district, opening
announcements, and other events designated by the district, including assemblies and pep
rallies. The model policy also includes a method to select student speakers and creates a
process to identify students to speak at graduation. It also addresses religious expression in
class assignments and the organization of religious groups and activities.

The Houston ISD is subject to a permanent injunction entered by a United States District
Court that addresses some of the same issues for which the State has established
requirements in House Bill 3678, The permanent injunction was entered on December 28,
1970, in the case of Calvin C. Guild, et. al. v. Houston Independent School District, et. al.,
Civil Action No. 70-H-1102. Even though the permanent injunction in Guild is nearly 37
years old, it still is in force and effect for the Houston ISD. The requirements of the Guild
permanent injunction and the requirements of House Bill 3678 do not appear to be fully
consistent or compatible. A copy of the Guild order is aftached to this letter for your
information. ‘ :

The Guild order provides in part:

"Now, therefore, it is ORDERED, ADJUDGED, and DECREED that
the Houston Independent School District, its Trustees, agents, servants, and
employees, be permanently enjoined as follows:

, 1. From reading from the Holy Bible or any other religious work
or book in connection with or as part of any school practice, ceremony, -
observance, exercise or routine, and from causing or permitting anyone to
read from the Holy Bible or any other religious work or book in connection
with any school practice, ceremony, observance, exercise or routine within the
Houston Independent School Disfrict.

2. From allowing, permitting, or requiring students of the
Houston Independent School District to participate in the recitation of any
prayer in connection with or as a part of any school practice, ceremony,
observance, exercise or routine.

3. From distribufing, causing to be distributed, permitting or
allowing distribution of religious materials in, by or through the schools of the
Houston Independent School District.
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4, From the enforcement of any policy, rule or regulation relating

to: (a) the reading from the Holy Bible or any other religious work or book,
(b) conducting students of the Houston Independent School District or causing
or allowing the students of the Houston Independent School District to be

“conducted in the recitation of any prayer in connection with or as a part of any

school practice, ceremony, observance, ecxercise or routine, (c), the
distribution of any religious materials in, by and through the schools of the
Houston Independent School District.

It is further ORDERED that this injunction is not intended to, and shall
not, in any way, interfere with or prohibit the use of any books or works
(including the Holy Bible or any other religious work or book) as educational,
source or reference materials, nor prohibit or interfere with the personal
recitation at will of silent prayers at any time by the students, Trustees, agents,

servants, and employees of the Houston Independent School District so long

as such prayers are not part of or in connection with any schoot practice,
ceremony, observance, exercise or routine of the Houston Independent School
District.

It 1s further ORDERED that this injunction is not intended to and shall
not prevent the purchase of religious books or acceptance of bona fide gifis of
religious books in the same manner as secular books and works are purchased
or accepted for reférence purposes and placed in libraries or customary
reference areas in the same manner as secular books and works.

This injunction is not intended to and shall not require the deletion of

* reference to religion from secular discussions and classroom teaching and is

Given the existence of this court order issued by a United States District Court and the
differences between the terms of the Guild permanent injunction and the requirements of
Bill 3678, on behalf of the Houston ISD we are requesting that the following

House

not intended to and shall not permit hostility toward any religion. The
Houston Independent School District, its Trustees, agents, servants, or
employees are enjoined to neutrality in all matters of religion.

The study of the Bible or of religion when presented objectively as a
part of a secular program of education does not fall into the categories enjoyed
by this Order."

questions be submitted to the Attorney General of Texas:
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1. Do the terms and requirements of the Guild permanent injunction issued by a
United States District Court control to the extent of any conflict over the terms and
requirements of House Bill 3678, or does House Bill 3678 supersede or otherwise control to
the extent of any conflict with the permanent injunction? -

2. If the terms and requirements of the Guild permanent m]unctzon control to the
extent of any conflict over the terms and requirements of House Bill 3678, is the Houston
ISD Board of Education authorized to adopt 'a policy that complies with the terms and
requirements of the permanent injunction, but which may not comply with all terms and
requirements of House Bill 36787

Because the Houston ISD may not submit its questions directly to the Attorney General of
Texas, we respectfully request that the Commissioner of Education submit these questions on
its behalf. We are happy to work with you and your staff to prepare the request to the
Attorney General, or to assist in any other way that is helpful. If you have any questions or
need further information, please let me know.

As always, the Houston ISD greatly appreciates your assistance and support. The Houston
ISD is looking forward to a successful and productive year for its students, and we know you
are working with all districts in Texas to accomplish this objective, which is so important to
the future of our State.

Very truly yours,

Bracewell & Giuliani Lthb

David Thompson
JDT/me

2103976.1 HOUSTON
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£ THZ UNITED STATES DISTRICT Cowry’: i 8 DSTiCI LOund.
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FOR 8 SOUMERY DISTRICT oF g™\ "7
EQUSTOR  DIVISICH : :

DEC 28 1970

| V. BAILEY THOMAS, CLERK

CALVIY C. GUILD, cft 2i,
) : BY. DREUIN: I 0% e

Plaintiifs,
V. CIVIL ACTICW I50. 70~E~1102

LoUSTOY IUREPFLODZNT SCEDGDL
DISTRICT, ot ol,

Dafendants,.

P g g S e B2 2y 3 B Pt

TG NDER

Upoa the pleadinga, arguwants of counsel, and

admicsions of fnot nmade by the Hsuston Independent sSchood

Digtrict, this coust £inds as followes

1. Thrt the Douston Independent School District

‘has a policy which pexmits zeprecentativas of the Gldeon

 Soclety to make copies of the Fow Testament availabla

free of charge to those clussrovnm teachors and fifth-grado

pupils who wish to receive them.
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* 2. Yhat copieg of the New Testoment are in fact

~ ddvirivered by members of the Gideon Scciety to those

classrﬁom tezchers and £ifth-grade pupils who wigh to
receive them in accordonce with the policy.

o - -owede That in some of tho schools of the Houston

9" Taa
EL

Ingependent School Distriect it is a practice o have

opening exorcises that include tho recitaticn of a phayeﬁ.
4. That in soms of tho schools of the Houston
Indepondent School District it is the praﬁtice to hava
Qpening-ex;rcisea that includa_thélrééding of pagas f:ﬁm
thé Esly Bible. |
5. That in gone of the échuais éf the Ecustoﬁ

Independent School District it is the practice to have

opening exercicaes that include reading of religious poctry

or splritual proverbs,
6., -That in somo of thoe schoolg oF the BEduston
Independent School Distwrict it ip the practice to have

opening oxercises that include both prayer recitatlon and

'.Bible rcoading.

-'2—'




7. That thérefis no written pollcy of the Board
of Trustces of fha Houston Independant Gch&ql Distxict
prﬁhibiting veligious proacticoes from boing incorporated
into the sehoals! opening cnexcised.
| ‘8. fhat there is no written policy of the
Board 6f Trustees of the Houston Independent Schobl
Diptrick vequiring sectarion and religicus neutrality
qf its agants, gexvants, and ewployces.
Hoas, therofdrm. it ls ORDERED, ADSULGED, and
DECREED that thd Hahston_:nﬁe?anéént‘échsol District,
its Trustoes; agents, servants, and arployees, boe permanentiy
anjoined o foiiews: |
"g; ¥rom reading from the Doly Bivle or any othox-
reiigioué_wurk or book in conncction with or as & part.cf |

- e e ---—..\ . .
any acheol/practice, ceremony, CRagIvVRnCce, exercise or .

routine, uand from causing or pevwitting anyéne to rxead

from the Holy nible or any other religious work or book
in connection with any zchool practice, ceremony, observanca,
exerclee or. routine within the Isuaton Independent School

Distxict.
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2. From allewing, permitting, or requiring

b/// students of tha Douston Independent School Digtrict to

participate in the recitation o? any prayer Iin conncc;ion,
with or ag & paxt of any school practice, cercmony, obe
servance, exercise or routine.

- 3. From dlstributing, causing to ba disﬁributed;
parmitéihg or-aliawing distribution of religious matoriﬁlg
in, by or through tha schools of tﬁa Imuston Independamit -
School Distwict. |

4. Trom tho enforcemant.cf wny policy, zule oX
regulation ralating Lo (a)fﬁée roading from the Boly
Bible ov any other religicus work or bcok; tb) conducting

students ©Ff {the Houston Independant Sohool District or

crusing or ailawinq the students of tho lnuston Independent

School Distwict to ba con&uat&ﬁ in the recitation of any
prayer in conncction with oxr as w part of any scheol
praética, cerensny, ohservance, exercise or routinef {c)
thﬁ'&intribuﬁian of wny raligious materdals in, hy anq
through the schools of the Hsuston Indopendent School

Distxict.




It io furthar ORDERED that this injuncticn ia

not intendod to, and chall not, in zny wey, interfere

with or prohibit tho use of any books or vorks (including
tha Boly Biblo ox any other religlouws work or book) as
adusationnl, source or reforence matorials, nor prohible

cr interfore with tho perseonal recitation at will of

pilent prayers at any tinma by the students, Truotees,

sgents, soxvants, and caployees of tha Houwston Independent
Schiool Diptriect so long as cuch pxaﬁers aro not poart of
or in conneation with any school practice, coremony,
chsarvance, exeroisc o routine of %@&‘Hauétan Independent
Schowel niétricﬁ.-

It it furthor ORDISRED that this injunction is not
;nténdea to'ada shﬁll not preveat ¢he pnrchasé éf raligious
books eracceytance of bona fide gifte qf xeligiaué heokn |
in the armin wmenney @ soculay boﬁks and works are purcﬁnsa&
or noceptad gy reforanco purpotces un&_piaccd in librarics
ox customaxy'refcrcnce oyeas Li £ho oowmo monner ag sooular

beoks and works.




Thiurinjuncéion is not intended to and shall not
require the deletion of reference o réligion-from secular
discussionﬁ znd classroom teaching and is nok inten&edfto
ond chall not peormif hostdlity towoxd any-reiigion. fha
Hbﬁaton Zndependent Schoo) District, its Trusteas, agentby
seyrvants, or employceé are ehjoined to neutrallty in al;
motters of religlion. |

The study of the Bibla or of religion when pre—
‘scnta& abjoctiéaly as & part Qf & geowllr prograom of educa-~
tion does ﬁotihll into thé catagoribs enjoined by this-
Order. | |

The Hounton XIndependoent Schoel Digtrict and iis
Trustees are ordered to disseminuate this Order to tha
agents, éarvnntu, a@d coployees, in zuch manner that they
will be fully apprised of its contents.

| The clerk of the court is directed to £ile this
vder and o gend trus coples o counsel of record.
| This is o final judément.
DONE atvﬁauston. Texas, thin%ﬁégfday.of Dacember,

1970,
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!"‘ll::.:...a Ko Wildao
Attorney for liduston Indcpenuen“'
School Dictrice

Iynn N, Dughes
Attorney for Plaintiffs
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