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September 11,2007 

Honorable Greg Abbott 
Texas Attorney General 
Post Office Box 12548 
Austin, Texas 7871 1-2548 

Re: Attorney Opinion Request 

Via Intera~encv Mail 

Dear General Abbott: 

This letter is to request your opinion on behalf of the Houston Independent School 
District regarding the effect, if any, of an existing federal court order on the district's 
ability to comply with the requirements of Subchapter E, Chapter 25, Texas Education 
Code, as enacted by House Bill 3678 in the most recent legislative session. The district's 
request and supporting documents are attached. 

Thank you for your consideration of this request. Should you need any additional 
information, please contact me or David Anderson, General Counsel, at (512) 463-9720. 

Sincerelv. 

Robert Scott 
Acting Commissioner of Education 



Texas J. David ~horn~son IIi 
New York ---- ~ 

Parlner ~ ~ ~ _ -- s S h 7 w q o c  
Connecticut 713.221.1415 Ofice 
Dubai 713.222.3250 Fax 
Kazakhstan 
London david.thompson@bgilp.wm 

August 24,2007 

~raceukil & ~iuliani LLP 
71 1 Louisiana'Street 

.Suite 2300 ' ' 

Houston, Texas 
77002-2770 

Mr. Robert Scott 
Texas Commissioner of Education 
1701 N. Congress Ave. 
Travis Building 
Austin, Texas 78701 

,' r.:? 

Re: House Bill 3678lAdoption of Local Policy .C 
I' 

Dear Mr. Scott: 

Our law firm represents the Houston Independent School District ("Houston ISD" or 
"HISD"). We are seeking your assistance in requesting an opinion from the Attorney 
General of Texas regarding some unique issues that the Houston ISD is facing in 
implementing House Bill 3678, which was passed by the 80th Texas Legislature in regular 
session. 

House Bill 3678 amended the Texas Education Code to create Subchapter E of Chapter 25, 
which governs student expression of religious viewpoints. Section 25.151 requires Texas 
public school districts to "....treat a student's voluntary expression of a religious viewpoint, if 
any, on an otherwise permissible subject in the same manner the disbict treats a student's 
voluntary expression of a secular or other viewpoint on an otherwise permissible subject and 
may not discnminate against the student based on a religious viewpoint expressed by the 
student on an otherwise permissible subject." School districts are required by Section 25.152 
to adopt a policy establishing "....a limited public forum for student speakers at all school 
events at which a student is to publicly speak." The statute further requires that the policy 
provide that students are not discriminated against for expressing a voluntaxy religious 
viewpoint, that student speakers are selected based on neutral criteria, that no obscene, 
vulgar, lewd or indecent speech be permitted, and that an oral andlor written disclaimer be 
provided at graduation and other events so that it is clear that the district is not sponsoring the 
student's voluntary speech. Section 25.153 provides for students to express their beliefs 
about religion in class Assignments, and Section 25.154 authorizes students to organize 
prayer groups, religious clubs and other religious gatherings "....before, dunng, and after 
school to the same extent that students are permitted to organize other noncurricular student 
activ~ties and groups." House Bill 3678 applies beginning with the 2007-2008 school year. 
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Section 25.156 provides a model policy that school districts may adopt to implement House 
Bill 3678. The model policy identifies specific activities at which a limited open forum is 
created and at which a student may speak and express his or her views; these activities 
include football games, other athletic events designated by the district, opening 
announcements, and other events designated by the district, including assemblies and pep 
rallies. The model policy also includes a method to select student speakers and creates a 
process to identify students to speak at graduation. It also addresses religious expression in 
class assignments and the organization of religious groups and activities. 

The Houston ISD is subject to a permanent injunction entered by a United States District 
Court that addresses some of the same issues for which the State has established 
requirements in House Bill 3678. The permanent injunction was entered on December 28, 
1970, in the case of Calvin C. Guild. et. al. v. Houston Independent School District, et. al., 
Civil Action No. 70-H-1102. Even though the permanent injunction in is nearly 37 
years old, it still is in force and effect for the Houston ISD. The requirements of the 
permanent injunction and the requirements of House Bill 3678 do not appear to be fully 
consistent or compatible. A copy of the Guild order is attached to this letter for your 
information. 

The Guild order provides in part: I 
"Now, therefore, it is ORDERED, ADJUDGED, and DECREED that 

the Houston Independent School District, its Trustees, agents, servants, and 
employees, be permanently enjoined as follows: 

1 .  From reading from the Holy Bible or any other religious work 
or book in connection with or as part of any school practice, ceremony, 
observance, exercise or routine, and from causing or permitting anyone to 
read from the Holy Bible or any other religious work or book in connection 
with any school practice, ceremony, observance, exercise or routine within the 
Houston Independent School District. 

2. From allowing, permitting, or requiring students of the 
Houston Independent School District to participate in the recitation of any 
prayer in connection with or as a part of any school practice, ceremony, 
observance, exercise or routine. 

3. From distribut'ing, causing to be distributed, permitting or 
allowing distribution of religious materials in, by or through the schools of the 
Houston Independent School District. 
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4. From the enforcement of any policy, rule or regulation relating 
to: (a) the reading from the Holy Bible or any other religious work or book, 
(b) conducting students of the Houston Independent School District or causing 
or allowing the students of the Houston Independent School District to be 
conducted in the recitation of any prayer in connection with or as a part of any 
school practice, ceremony, observance, exercise or routine, (c), the 
distribution of any religious materials in, by and through the schools of the 
Houston Independent School District. 

It is further ORDERED that this injunction is not intended to, and shall 
not, in any way, interfere with or prohibit the use of any books or works 
(including the Holy Bible or any other religious work or book) as educational, 
source or reference materials, nor prohibit or interfere with the personal 
recitation at will of silent prayers at any time by the students, Trustees, agents, 
servants, and employees of the Houston Independent School District so long 
as such prayers are not part of or in connection with any school practice, 
ceremony, observance, exercise or routine of the Houston Independent School 
District. 

It is fiuther ORDERED that this injunction is not intended to and shall 
not prevent the purchase of religious books or acceptance of bona fide gifts of 
religious books in the same manner as secular books and works are purchased 
or accepted for reference purposes and placed in libraries or customary 
reference areas in the same manner as secular books and works. 

This injunction is not intended to and shall not require the deletion of 
reference to religion from secular discussions and classroom teaching and is 
not intended to and shall not permit hostility toward any religion. The 
Houston Independent School District, its Trustees, agents, servants, or 
employees are enjoined to neutrality in all matters of religion. 

The study of the Bible or of religion when presented objectively as a 
part of a secular program of education does not fall into the categories enjoyed 
by this Order." 

Given the existence of this court order issued by a United States District Court and the 
differences between the terms of the permanent injunction and the requirements of 
House Bill 3678, on behalf of the Houston LSD we are requesting that the following 
questions be submitted to the Attorney General of Texas: 
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1. Do the terms and requirements of the Guild permanent injunction issued by a 
United States District Court control to the extent of any conflict over the terms and 
requirements of House Bill 3678, or does House Bill 3678 supersede or otherwise control to 
the extent of any conflict with the permanent injunction? 

2. If the terms and requirements of the Guild permanent injunction control to the 
extent of any conflict over the terms and requirements of House Bill 3678, is the Houston 
ISD Board of Education authorized to adopt a policy that complies with the terms and 
requirements of the permanent injunction, but which may not comply with all terms and 
requirements of House Bill 3678? 

Because the Houston ISD may not submit its questions directly to the Attorney General of 
Texas, we respectfully request that the Commissioner of Education submit these questions on 
its behalf. We are happy to work with you and your staff to prepare the request to the 
Attorney General, or to assist in any other way that is helpful. If you have any questions or 

I need further information, please let me know. 

As always, the Houston ISD greatly appreciates your assistance and support. The Houston 
ISD is looking forward to a successhl and productive year for its students, and we know you 
are working with all districts in Texas to accomplish this objective, which is so important to 
the future of our State. 

Very truly yours, 

Bracewell & Giuliani LLP \ 

David Thompson V 

JDTInc 

2103976.1 HOUSTON 
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