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The Honorable Greg Abbott CMRRR#7003 2260 0002 1689 2185

Attorney General for the State of Texas

Office of the Attorney General

P.O. Box 12548 Q\&_Q\ob\- Q;P\
Austin, Texas 78711-2548 |

RE: Request for Attorney General Opinion - Fee Modification
in lieu of community service

Dear Attorney General Abbott:

Our office has received a request from our 79" Jud101al District Court
regarding an Attorney General Opinion.

The Jim Wells Community Supervision and Corrections Department has
requested that the 79™ District Judge allow for a modification of the conditions of
probation to permit certain qualified probationers to pay a set fee per hour
(suggested minimum wage of $5.15) for community service hours not performed.
We are seeking an Attorney General Opinion regarding a legal analysis as to the .

permissibility of a fee payment in lieu of community service hours which were not
performed. '

Attached for your review is the request forwarded to our office which
outlines the relevant criminal procedure statute.

Very truly yours,
COUNTY ATTORNEY
JIM WELLS COUNTY, TEXAS
‘1
\___/('{7.—\_ - 5, \/m/
Jesusa Sanchez-Vera
County Attorney
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79TH JUDICIAL DISTRICT COURT
JIiM WELLS & BROOKS COUNTIES

200 N. ALMOND ST.
P. O. BOX 1375 « ALICE, TEXAS 78333

: {361) 668-5718 + FAX 361} 668-8240 '
RicHARD C. TERRELL : CAROL SALINAS
PRESIDING JUDGE

-/ COURT MANAGER

. Yia Facsimile
May 22,2007
Jesusa Sanchez—Vefa _ “
Jim Wells County Attorney

200 N. Almond St.
Alice, TX 78332

Re:  Payment to Community Service Restitution Program in lieu of CSR
performance

:/

Dear Ms. Sanchez-Vera:

Ihave recently received a requcst from the Jim Wells County Community Supervision and
Corrections Department to allow for the modification of the conditions of probation to permit certain
qualified probationers to pay a set fee per hour (suggested minimum wage of $5.15) for community
service hours not performed. At times, the performance of community service hours can create an
cconomic hardship on probationers that may result in the loss of valued employment. Attached is
a copy of an August 14, 1996 letter opinion written by Todd Jermstad, Assistant General Counsel,
Texas Department of Criminal Justice - Community Justice Assistance Division concerning this
issue. It is also my understanding that this practice is widespread in this State,

I asked the District Attorney to research this fequest and [ have also rescarched this matter
myself. Neither Inor the District Attorney’s office could locate any legal authority that would permit

~ this Court to allow such a payment. Additionally, attorney Jermstad’s concerns outlined in his letter
opinion are certainly noteworthy.

Sections 11 and 16 of Texas Code of Criminal Procedure Article 42.12 mandate the
performance of community service as a condition of probation. Section 16(a) provides the only
exceptions to this rule that 1 could locate if the judge determines and notes on the order placing the
defendant on' community supervision that:

(1)  the defendant is physically or mentally incapable of participating in
the project;
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(2) * participating in the project will work a hardship on the defendant or
the defendant’s dependents;

(3)  the defendant is to be confined in a substance abuse punishment
facility as a condition of community supervision; or

(4) there is other good cause.

In my opinion, the provisions of Article 42.12, Sections 1 1(a)(10) and 16 are mandatory and -

cannot be excused unless the exceptions and procedures of Section 16(a) are satisfied. The Section
16(a) exceptions do not contain any provision for the payment of a fee in lieu of community service.
Although a judge has broad authority in establishing the terms and conditions of probation, I have

serious concerns about the existence of legal authority that would to allow the payment of a fee in
liew of community service. :

I am respectfully requesting that you seek an Attorney CGeneral Opinidn concerning the
legality of this practice.

Best regard

thard C/ Terrell
District Judge

attach.

ce Thomas Turner

1¥ Assistant District Attorney, via [acsimile #(361)668-9974
Dalia Garcia, Adult Probation, via facsimile #(361)668-8681
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™\ TEXAS DEPARTMENT OF CRIMINAL JUSTICE
7 COMMUNITY JUSTICE ASSISTANCE DIVISION

Susan Crenford

August 14, 1996

The Honorable Vince Slominski
Colorado County Judge

P.O. Box 236

Columbus, Texas 78934

Dear Judge Stominski:

This is in response to your letter dated August 7, 1996, In your Jetter you posed s question pertaining to
community service. In particular you asked “if the defendant is given the choice to perform CSR or pay it-outat a
rate of $5.00 sn hous, could this money be placed in an account to be used 1o help the county hire extra office help
or on an as needed basis?” Having reviewed this matter I can find no Iaw that specifically prohibits the substitution
of money for hours of comnmnity service,

The stetutes msthorizing & court to onder & defendant to perform community service do not specifically mention
whether a court can require or aliow a defendant to pay cash in lieu of performing a certain number of hours of
community service. Because of the absence of any &xpress language permitting a court to substitute money for hours
of community service, [ have been reluctant to sanction this practice. Nevertheless I recognize that many courts utilize
this method for discharging the commm‘rtymvicc obliaatibn nposed under the law.

The Commumty Justice Assistance Division (CJAD) has taken the pos:tmu that the preferred concept of
community service is that the offender rerurn hours of service to the community instead of money. Moreover the
CIAD has had some concem that allowing ceitain offenders to pay to satisfy their community service obhgatmn may
result in disparate punishment between.those who can afford to pay for the substitition of community service hours
and those who cannot. Nevertheless the CJAD understands that the law doet not expressly forbid this practice.
Consequently the CYAD will not question this method provided that the court’s order clearly states that & defendant
rusy substitute money for hours of sarvice parformed. Moreover the purpose for which these monies are usad will not
be quutwned provided that the count t.:learly demgmtes the account into which the monies are to be depositedand
the monies sre used for comty Of comumunity supervision and coirections department purposes.

I hope this letter adequately addresses your question. IfI can be ofmy forther service to you please feel free
to contact me.

' Assistant General Counsel
Tlisg




