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Mike Stafford 
Eibrri~- County Attorney 

RECEIVED 

dUL 11m5 
The Honor~@‘Off#WTEE 
Attorney General of Texas 
Supreme Court Building 
P.O. Box 12548 
Austin, Texas 7871 X-2548 

Attention: Opinion Committee 

July 8,2005 

certified Mud I?--Receiut Rem&ed 

Re; Constitutionality of Paying Half of Family Protection Fee to State Child Abuse and 
Neglect Prevention Fund; CA. FiIe No. OSGIWI065 

Ladies and Gentlemen: 

Section 51.961 of the Texas Govcrnmcnt Code has been amended, effective September 1, 
2005, by adding a provision requiring a county clerk to pay one-h&of the fkmily protection fee 
collected pursuant to section 51.961 of the Govemment Code to the Texas Comptroller, who 
shall deposit the money to the credit of the child abuse and neglect prevention trust fund account 
established under section 40.105 of the Texas Human Resources Code. See Act of June 6,2005, 
S.B. 6, 5 1.66, 79th Leg., R-S. (to be codified at lkx. GOV'T CODE $ 51.961), and X&c. HUM. 
RES. CODE Arm 3 40.105 (Vernon Supp. 2005). Please supply us with your opinion as to 
whether the payment required by the new section 5 I.9610 of the Government Code of one-half 
of the family protection fee to the Texas Comptroller fir deposit to the child abuse and neglect 
prevention trust fund account is unconstitutional under the open courts provision of article 1, 
section 13 of the Texas Constitutior~ See! I&L CONST. art. 1,s 13. Our Memorandum Brief is 
attacbcd. 

Because the new sectic~~~ 51.961(g) of the Texas Government Code goes into effect 
Scptcmber 1,2005, we rcspccti%Ily request your expedited review and opinion on this matter. 

sincerely, 

MIKE STAFFORD 

ASSiStaxlt COUnty tkqney 

P 
/ 

IO19 Con- 15’Flo611 = Houst~ Texas 77002 9 Phone: 713-75!&5101 . Pax: W-755-8924 
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Section 51.961 of ti Texas Government Code has been amended, effective September I, 
2005, by adding a provision requiring a county clerk to pay one-half of the f@iIy protection fee 
collected under section 51.361 of the Government Code to the Texas Comptroller, who shalt 
deposit the money to the credit of the child abuse and neglect prevdon trust fimd account 
established under section 40.105 of the Texas Human Resources Code. The amended section 
51.961 of the Government Code reads as follows: 

The commissioners court of a county &# [ma# adopt a family 
protection f= in an amount not to exceed $JQ#KJ. 
Except as provided by Subsection (c), the district clerk or cozmf~ 
cledc shalt cdlect the fhuiIy protection f= at the time a suit for 
dissolution of a marriage under Chapter 6, Family C&de is filed. 
The fee is in addition to any other fee cokcted by the distict clerk 
or wlmty clerk 
The clerk may not collect a fee tmdez this section fkom a person 
who is protected by att order issued tank 
(9 Subtitle B, Title 4, Family Code; or 
(2) Article 17.292, chide of C!rimkl Procedure. 
The clerk &I1 pay one-half of the [s) fee cokcted under t&s 
5ectiontotheqpropriateofficer ofthecountyinwhichthesuitis 
fikd for deposit in the couuty treasury to the credit of the family 
protection accouut. Th? account may be used by the 
commissioners court of the county &y to fbnd a service provider 
located in that county or an adjacent county. The commissicmers 
court may provide funding to a nonprofit o@ation that 
provides services described by Subsection (e). 
A seTvice provider who receives funds under Subsection (d) may 
provide fkcuily violence and child abuse prevention, intervention, 
fkmilv strengtherk~ mental he&b., counseling, le@, and 
marriagepmservationservicestofamiliesthatareatriskof 
experiencing 0r that have experienced f+nily violence or the abnse 
or uegkct of 8 child. 
In this section, “fhnily violence” has the meaning assigned by 
section 71.004~ Family code. 
The clexk shaII Day one-half of the fee collected under this section 
tothe ccm~trokr.~~oshalldwositthe monevtothecreditofthe 
child abuse and uetieot urevention trust Amd account establish@ 
undeir Section 40.105, Human Resources Code. 

Act of June 6, 2005, S.B. 6, 5 1.66, 79th Leg., RS. (to be codified at TJX GOVT CODE 
$51.961). Words added are underlined. Words removed are shown by s&ikeouts. Purmaut to 

- the new section 51.961(g) of the Govemmeut Code, be-g September 1, ZOOS, the Harris 
County clerk must pay one-half of the f&iIy protection fee coIIected under section 51-961 of 
the Government Code to the Texas Comptrolkr, who shall deposit the money to the cr&t of the 
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child abuse and neglect prcve,ation trust f&I acunmf established under section 40.105 of the 
Texas Human Resources Code, which reads as follows: 

(a) The child abuse and neglect prevention trust f&d account 
i.8 an account in the general revexkue fimd. 

(b) The departmti may traxufa money contained in the trust 
&ndrotheopexatingfundatanytim~ However,dminga 
fiscal year the department may not Wmsk more than the 
amount appropriatal for the 0-g iimd far that fiscal 
year. Money ttansfexred to the operating fimd that was 
o@nally deposited to the credit of the trust fund under 
Section 118.022, Local ‘Government Code, may be used 
only for child abuse and negkct primary prevention 
Progr=ls* 

(c) Interest earned on the tmst fund shall be credited to the . 

(cl) EE?ftmd is exempt Corn the application of Section 
403.095, t3overnmm code.’ 

Tkx. Hmi. RES. CODE Am $40.105 (Vernon Supp. 2005). Section 40.102(a) of the Human 
Resources Code sets out the programs that may be fknded with fhe child abuse and neglect 
prevention fimd as follows: 

The demtnmt shall otx#& the c$ildrm’S bt~& fhd tQ: 

0) set_ Wlicv. offer resoties fbr comrtnmitv mimary 
prevention ~mgrams. and provide information and 
education on mevention of child abuse and nealect 

(2) develop a state plan fir -ding fimds far child abuse 
and lleglect primary prevention programs that tiIudes an 
annual schedule of transks of t&t fud money to the 
opmtingh~ 

(3) develop eligibility critia fk applicants requesting fimding 
for child abuse and neglect primary prevention pro&~; 

(4) establish fimding priorities for chiId abuse and neglect 
primary prevention prob-- 

TEX. HUM. RES. CODE ANN. 0 40.102(a) (V ernon Supp. 2005) [eqA.zsis a&iedJ. Pursuant to 
section 40.102(a)(l), the Texas DeparWznt of Protective and Regulatory Services shall operate 
the child abuse and neglect prevention 6nd to set policy, offer resources for commtityprimary 

. prevention programs, and provide ix&mution and education on preventian of child abuse and 
neglect Nothing in section 40.102(a) restri+.s fimding from the child abuse and neglect 
prevention fimd to servicez and activities that are court relatd Note that section 40-105(b) 
states that money fransf&rsd to the child abuse and negkct prevention fimds &orn man-&e 
license’ and declaration fm pursuant to section Xl 8.022 of the Lacal Govemment Code may be 
used only for child abuse and neglect primary prevention programs, which ti defhxd in sectian 
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40.101(2) of the Fluman Resources Code as services and activities available to the community at 
large or to fkmilies to prevent child abuse aud neglect before it occurs. However, notI@ in 
section 40.105 of the H~~MII Resources Co& restricts the use of fk& collected pursuant to 
section !1.961 of the Government Code to stmi~es and activities that are court related See TEX. 
HUM RES. CODE ANN. 58 40.101,40.102, and 40.105 (V-on Supp. 2005). S,M Q&O TEX. Lot. 
@V’T CODE ANN. 8 118.022 (Vernon MJ9). Therefore; it appears that funds deposited to the 
child abuse and prevention trust fund maybe used for a wide range of services and a&vities for 
child abuse and neglect prhnaxy prevendon program, and the use of such fin& is not ma 
limited to activities and z9xvices that 8re court related. 

Article 1, Section 13 of the Texas Con&itutio.u contains an open courts provision and 
reads as folIows: 

. . Excessive bail shall not be quired, nor excessive jjnes iznposed, 
nor me1 orucmsualpnnishment inflicted. wms shallbe ma 

every person for an inimv done lx& in his. lands, goods4 
gemm or reuutation. shall have remedy by due come of law. 

TEX. CONST. art. I, 8 13. [Emphasis aided.] In 2004, we asked for your opinion regarding 
whether the then enacted provisions of section 51.961 of the Govermn~ Code violated the apen 
court provision of the Texas Constitution. Your August 10,2004> opinion conch&d as follows: 

A 1986 decision of the Texas Supreme Court, ‘XeCroy v. Hnnlon, 
con6tmes the open courts prov@ion to prohibit the use of filing fee 
revenues that are used for non-court-r&ted programs. . . . . 

***** 

Given LeCrqv and the llliuois and Louisiana cases specifically 
addressing the use of filing fee revenues fbr knily4olence 
pnrposes, we conclude that Government Code sectiou 51.961 is 
constitutional, but &at &mily protedioti fee revenues may be used 
for court-related purposes only. . . . . 

WecannotsayasamatterofIawthataUpossiileusesmaybe 
court related., however. wllcther any particuk use of &mily 
protection fee revenues is court &ted is a question requiring the 
resolution of fkt questions, and is, the,reWe, uItimate~y beyond 
this office’s tiority. See Tex. Att’y Gen. Op. -No. GA-0156 
(2004) at 10 (stating that Fact questions cannot be answered in the 
opinion process). A county corrmpissim court, which has sole 
a&ority to distribute the fee revenues, must determine whether a 
particular proposed use is court related see Tex. Gov’t Code Ann. 
6 5 1.961 (d) (Vczuon Supp. 2004). 

. 

To avoid contravenine the opea COUIB provkion articIe 1. sectio4 
-of the Texas Cons&&o -Afrom tectio 
fee. which a cormty may adopt under section 31.961 of thg 
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Manv uses that are cons&tent with those listed in section $1961; 
‘Smily vioknce preventian, intervtioq mental Gsl& 
counseling, legal, and marriage p-011 services,” may be 
found to be cozyt related The countv commissions cow mu@ 
determine whether 811~ particular use of fkmilv mWx?.ion fee 
revenues is court relate& however. 

Op. Tex. Att’y GAIL No. CiA-0231 (2004) [eqksi~ Q&MJ. In accbfdance with the above- 
quoted opinion, Harris Cotmty Cmmissioners Court developed eligibility criteria for applicants 
requesting funding fivm the family protection fee to assure that nxenue from the Wy 
protection fee is used only for services and activities that are detexmined to be court-related and 
that meet all other requkements of section 51.961 of the Government Code. Hanis Counsy 
restricts the receipt of fhnily violence fee retities to service providers that pvide services that 
are determined to be court related 

The activities and stxvice~ funded pursuant to the new sections 51.961(g) of the 
Governzn~t Code through the child abuse and neglect prevention trust fknd accost appear to 
include services that do not necessari.Iy support the judiciary zmd, therefore, may be taxes on the 
right to litigate that pay for programs besides the judiciary and are unreasonable impositions on 
the right of access to the touts. 

We request your opinion as to whether the payment rquired by the new section 
51.961&) of the Government Code of onehalf of the family protection fi to the’ Texas 
Comptroller for deposit to the child abuse and. neglect pmtion trust fimd account is 
dtutional under the apea courts provision of article 1, section 13 of the Texas 
Constitution. See TEX. CONST. art. 1, 0 13. Because the new se&m 51.961(g) of the Texas 
Government Code goes into effect September 1,2005, we respectfUly request your *ted 
review ad option on this Imuter. 
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