TEXAS RACING COMMISSION -~ RECEIVED
P, 0. BOX 12080 0k
AUSTIN, TEXAS 787112080
(512) 833-6699 MG 172

FAR (o1 B3-e50T OPINION COMMITTEE

August 17, 2004 Q\Q_ N\ ‘&5% _ %Q\ _

The Honorable Greg Abbott 3
Attomey General of Texas FHE# ul-433719- o
Attn: Nancy Fuller, Chair, Opinions Committee s

P.0. Box 12548 I.D.# o4 3¥39

Austin, TX 78711-2548

Re: Request for Attorney General Opinion regarding the Appiication of Texas
Racing Act, Tex. Rev. Civ. Stat. Ann. art. 179¢, Article 16, §§16.01 and 16.12.

Dear General Abbott:

The Texas Racing Commission (“Commission™) requests your formal opinion on an unusual
situation that has been presented to the Commission with regard to applications for racetrack
licenses under the Texas Racing Act.

Under the Texas Racing Act, the Commission is the state agency charged by the Legislature
to regulate pari-mutuel racing in the state of Texas, and specifically to grant licenses for
racetracks to qualified individuals or organizations. Currently, the Commission has two
applicants for a Class II horse racetrack license in Webb County before it. In addition, The
Commission voted to open an application period, but no applications have been received, for
a Class II horse racetrack license in Hidalgo County.

A. Issues

In November 2000, Webb County conducted a local option election under the Texas Racing
Act, Article 16. The voters approved two pari-mutuel propositions. Webb County confirmed
the passage of these propositions to the Secretary of State. However, a review of the current
records of Webb County and the Secretary of State has not produced any more formal
certification of the November 2000 election results than Webb County’s submission of the
vote totals, which we presume were received by the Secretary of State within the statutorily
prescribed deadlines under the Texas Racing Act.

In addition, at the Commission meeting on August 12, 2004, a request to open an application

period for a Class II racetrack in Hidalgo County was granted with the application period to
begin Apnl 1, 2005. However, the certification of the election results was not filed within
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the statutorily prescribed deadlines under the Texas Racing Act. No application will be
accepted by the Commission for Hidalgo County before April 1, 2005.

The Commission does not know whether the Webb County’s submission of the election
- results to the Secretary of State would satisfy Section 16.01(a) of the Texas Racing Act,
assuming there was no further evidence of certification. If it did not, then there is the
question of whether the lack of proof of formal certification in November 2000 precludes the
Commission from going forward with the current applications. If the answer to that question
is “yes,” then there is the question of whether the Commission may re-initiate the application
process based on a more formal certification that occurred more than 10 days after the
canvass of returns as provided in Section 16.12(a) of the Texas Racing Act. Is this a
mandatory provision or merely directory in nature? As this issue has never previously been
addressed by the Commission, there is no established administrative construction of Sections
16.01(a) and 16.12(a) of the Texas Racing Act. Therefore, the Commission is requesting an
opinion from the Office of the Attorney General regarding these two provisions of the Texas
Racing Act.

Specifically, is the Commission prohibited from granting a license for a racetrack in a county
which passed the local option election before the license application was filed if the only
record of timely election results certification to the Secretary of State that can now be found
is the County’s submission of the election results for the two propositions in the form
submitted by Webb County? Secondly, may the Commission initiate a license application
process for a county following a formal certification that occurs more than 10 days after the
canvass of returns? :

B. The Controlling Statute

Under Section 16.12 of the Texas Racing Act, if a majority of the votes cast in the election
are for the legalization of patri-mutuel wagering on horse races or greyhound races, or for the
authorization of pari-mutuel wagering on. simuicast races in the county, the commissioners
court shall certify that fact to the Secretary of State not later than the 10 day after the date of
the canvass of the returns. Section 16.12(a) of the Texas Racing Act, Art. 179¢, Tex. Rev.
Civ. Stat. Ann. '

The Commission shall not issue a racetrack license or accept an application for a license for a
racetrack to be located in a county until the commissioners court has certified to the Secretary
of State that the qualified voters of the county have approved the legalization of pari-mutuel
wagering on horse races or greyhound races in that county at an election held under Article
16 of the Texas Racing Act. Section 16.01(a) of the Texas Racing Act, Art. 179¢, Tex. Rev.
Civ. Stat. Ann.

C. Facts

In the November 2000 election Webb County proposed and passed two propositions
regarding the approval of legalized pari-mutuel wagering in Webb County. Attached is a
copy of the election ballot as it appeared to voters in the November 2000 election. (Exhibit
A) Proposition 1 passed “Legalizing pari-mutuel wagering on horse races in Webb County.”
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Proposition 2 passed “Authorizing pari-mutuel wagering on simulcast races in Webb
County.” Attached is a copy of the precinct by precinct election results, as indicated as
received by the Secretary of State from Webb County. (Exhibit B)

Because the precinct by precinct results were not date stamped by the Secretary of State’s
office, the Commission presumes that the precinct by precinct results were sent in to the
Secretary of the State immediately following the November 2000 presidential election.

The language for pari-mutuel election propositions is statutorily mandated. Sec. 16.11(b) of
the Texas Racing Act, Art. 179¢, Tex. Rev. Civ. Stat. Ann. Therefore, there is no question
that the votes “for” Propositions 1 and 2 on the precinct by precinct election results were for
the legalization of pari-mutuel wagering in Webb County. The Commissioners Court
canvassed the election results on November 14, 2000. (Exhibit C) The official election
results were then filed in the county’s election register.

The Commission was aware at the time the license applications were filed that Webb County
had passed the required propositions legalizing pari-mutuel wagering in the county. In June
of 2004, after the Commission had accepted the license applications and had begun an
inquiry regarding whether “certification” had occurred, the Webb County Interim Elections
Administrator wrote a letter and signed a sworn affidavit seeking to “certify” the election
results from November of 2000. (Exhibit D)

With respect to Hidalgo County, the County certified the election results with the Secretary
of State on August 12, 2004. (Exhibit E) The County had passed the statutorily required
local option referendums in 1987. No evidence has been located that certification of the
election results was filed with the Secretary of State’s office within the statutorily prescribed
deadlines under the Texas Racing Act.

D. Considerations

Under the Texas Racing Act, no specific language is set out for a county to use in certifying
to the Secretary of State that the legalization of pari-mutuel wagering has been approved. In
this specific case, Webb County uneqmvocally confirmed to the Sectetary of State that the
propositions authorizing pari-mutuel wagering had passed. No authority was found that any
particular language is required.

Due to the lack of any statutory guidance regarding the form eof “certification of election
resuits,” the county’s filing of precinct returns can easily be seen as substantial compliance
with the terms of Se. 16.12(a). Further, because the November 2000 election results filed by
the county included the results of contested races, a presumptlon that the results were filed
very shortly after the election is logical.

Certification of election results in the contested election statute was found to be merely
directory not a mandatory provision. Beeler v. Loock, 135 S.W.2d 644, 647 (Tex. Civ.
App.—Galveston 1939, writ dism’d). Another court also found that issuance of an election
certification is a ministerial duty and a mere matter of form. Orth v. Benavides, 125 5.W .2d
1081 (Tex. Civ. App.—San Antonio 1939, writ dism’d).
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The purpose of Sections 16.01 and 16.12 of the Texas Racing Act is to require confirmation
that a vote to authorize pari-mutuel wagering actually occurred prior to the Commission
beginning the licensing process. There is no question that an election occurred and the voters
of Webb County voted to legalize pari-mutuel wagering in their county prior to the
Commission beginning its licensing process.

Clearly, Hidalgo County has certified the election results to the Secretary of State’s office
prior to the Commission accepting a license application, and thus are in full compliance with
Section 16.01 of the Texas Racing Act. The only question with regards to Hidalgo County is
whether Section 16.12 of the Texas Racing Act is mandatory or merely directory in nature.

The Texas Racing Commission respectfully requests clarification of the Texas Racing Act in
order to determine if the Commission has jurisdiction over the pending license applications,
and the jurisdiction to accept any applications for a racetrack license in Hidalgo County. Due
to the pending nature of the license applications the Commission would request an expedited
opinion.

Thank you for your attention to this request. If you or your staff require any additional
information, please do not hesitate to contact me or my executive staff.

Very truly yours,

ek, /

R. Dyke Rogers
Chairman of the

Texas Racing Commission
(512) 833-6699

Enclosures

cc: Ann McGeehan, Elections Division, Secretary of State
Oscar Villarreal, Interim Webb County Elections Administrator
Rex VanMiddlesworth, Andrews & Kurth
Jamie McNally, Clark, Thomas & Winters
Bill Moltz, Jenkins & Gilchrist
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JUN 0 12004
Elections Division Phone: 512-463-5650
P.O. Box 12060 Fax: 512.475-2811
Austin, Texas 78711-2060 TTY: 7-1-1

Www, 505.5tate.tx.us (800) 252-VOTE (8683)

' Geoffr. Connor
Secretary of State

May 27, 2004

Ms. Nicole Galwardi
General Counsel

Texas Racing Commission
P.O. Box 12080

Austin, Texas 78711-2080

- VIA FACSIMILE 512.833.6907
Dear Ms. Galwardi:

This is in response to your recent inquiry concerning whether Webb County filed a certification
of election results of a November 7, 2000 countywide election on two pari-mutuel wagering
propositions pursuant to Section 16.12 of the Texas Racing Act (Article 179¢).

We have searched our local option election records and have found no specific certification
pursuant to the Texas Racing Act. However, Webb County did submit precinct by precinct
election returns for the November 7, 2000 general election to this office pursuant to Section
67.017 of the Texas Election Code. The precinct election returns clearly reflect that the voters of
Webb County passed two pari-mutuel wagering propositions on November 7, 2000.

I hope you find this information helpful. Please do not hesitate to contact me if this office can be
of further assistance.

Singerely,

Ann McGeehan
Director of Elections
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Pragoribed by Secraany of Suate
o Seunom 67004, VTC AL Blection Cade - -

CANVASS OF GENERAL ELECTION

1, Mercurio Martinez, County Judee. of Webb County, Texas met with
the Commissioners Court sitting as the canvassing board to canvass the
General Election of November 7. -000 on November 14. 2000, at

: Ldredo, Webb County, Texas.

[ certify that the figures on the tally sheets (E.R.S. Report) correspond
with the figures on the returns in addition to any overseas ballots
accepted and tallied under Section 86.007 (d) (3) (A).

Witness my haod this 14th _ day of __November _,2000.

- Mercurio Martinez, J\\ Aﬂ
County Iudoe




The State of Texas }{
A

COunty of Webb ¢ .
Swomn Affidavit

I, Oscar Vlﬂam:al Intenm Elections Administrator; do solemnly swear lhat the
foregomg statement 1s true and accurate:

Tn November 2000, [ was employed as the Chief Deputy Administrator in the Elections

Office by the County of Webb. The Webb County Commissioners Court had ordered a

local option election to include two propositions on the November 7, 2000 General
- Election ballot. These propositions read-and the votes cast were as follows:

Prop. #): “Legalizing Pari-Mutue} Wagermg on hotse races in Webb County.”
- For: 18,763
Anamst 8,889

Prop 2 “Authonzmg Pari-Mutuel Wagcrmg on Smulcast Races in Webb Cou;my
For: - 17,502 |

“Against: 9,185 |
The voters of Webb County passed both propositions by an overivheiming rhajorily.

The Commissioners Court canvassed the clection results, which included these two
proposmons on November 14, 2000. The “official” election results were then included

and filed in the county’s electmn register. -

Oscar Villarreal

7 Thc State of Tetas H

i
- County of Webb 3

Before mc, the undersigned authority, on this day personally appeared Oscar Villarreal
‘known to me 10 be the person whose name is subscribed to the foregoing instrument -
and acknowledged to me that he executed the same for the purposc and consideration

therein expressed. Given under my hand and seal of office this 28" day of June. 2004.

“‘mmlmmm,,,,
S “*
(SN Mé

Ana Pscobcdo Notary Public
in and for the State of Texas
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Certification of November 3, 1987 Election, Hidalg{i County, Texas

I, Juan D. Salinas, III., County Clerk of Hidalgo County, Texas, do hereby certify the
returns of the election held on November 3, 1987 as shown on the attached official

canvass statement are true and correct as certified by the Hidalgo County Commissioners

Court on November 9, 1987.

@S% f ot

Al o

County

SUBSCRIBED AND SWORN TO before me, the undersigned authority, on this

/ 2 day of /{"by;. _,4/ , 2004, to which witness my hand and

official seal. _ :
w“"".”" - R W—/
S @mewm 5 Notary Public, State of Texas
:?.......,;‘ My Commission Expres Printed Name: LY MCWBD
WA JULY 19,2008 _ Commission expires: 1-{a ~or
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OFFICE OF |

WILLIAM (BILLY) LEO
COUNTY CLERK
HIDALGQO COUNTY - !

'J. Edgar Ruiz = . : . L
: _ County Judge * ‘ _
: c FROM: William R, Leo UJQ_,L, ' : S

County: Clerk

S _ DATE: November 4, 1987

RE¢ Canvass Election Returns

I am hereby requesting that the folliowing item be placed ‘
on the Commissioners' Court Agenda’ for Monday, November
g, 1987. :

L L

L CANVASS ELECTION RETURNS FOR THE
- CONSTITUTIONAL AMENDMENT ELECTIQN
e 1f you may have any questions, pleage do npt hesitate
L in contacting me, ;
§ WRLj cw . S .
! : " Ly
- . DATE Q blo "f -
" ) o Atruecopylcortﬂ‘y
t‘w v SAN ) SAUNAS i
£ '
il
4 LI151, EXT. 1t O-DON-58—w q
512/ 3832184, £XT. 1 Or e ST ED
.

WBAIC Rl
asxel y!nunO O 207 yitued :




P —r A e P g —

vo 093 584 | EXHIBIT 'B
" WOTAL VOTES CAST 17,905

. Ll dow .
C\L(«LL(Qtﬂiéfnﬁjtff OL?P | a;l- fxnnﬁco

County

13

ocficial Canvass Statement ' _
_ "Offica of the Secretary of State .
1947 ConstlLutional Amendment and Referendum Electlon

Fuoposition'ﬂumbcr'l "Surety of grain warehouse fund

roc

B485
hr_;a 1115&'. 6660
ltopusiLlou Humhat 2 Rurcl fire prevention districts
wer 1405
. Against .: - 7820

Fropogsition lmuhp: 3‘Limit school tax increases on homes tead

Cver L o 12,311
g ;'n inst 3450
ﬁropuslt;ﬁn Humber 4.Ed¢ou;agc eqohbmic dévelopment
Far ; _ - 8048
Ag&inst' . . ' | 6943

A T TS S0 b S o Sy ep o o oy

Proposition Humber 5 nldlng turnpikea, toll road, etc. by bonds

Tot- 6568
Agalnet 7877
CPreoposition Numbur 6 Deﬁelopment of Texas productg and businesses
Fur | | JA436
hyainst _ 7508 -
Prﬁpoaitlvn Humhec'T Boﬂdu tb Einance local public facilities
- For | an | o_6B0O
"QflfllﬁﬁgiﬁaL - o 7953

—projecba, corrections institutions,
nggntﬂ Eac ilicie

, R .
i 1. oo
wuged *“"f‘lot - DATE (] ’)301 R B e
. - : Atrue copy 1 ce
Aadnat T JUAN D, SALINAS I m—e b0 b

T " goun Hlda{_fﬂ%y

FEPEEPE

R 4
..'-..:-wi.-.'n‘amf.‘_-n;.;;_nr_u.-.
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HIBIT B 4 " 033 585

vreposition Rumber 9 Member of legislature l:o serve in diffe:ent state
' OEEiCc

For T 7 . ..8818

L hgainst _....?.5.?‘.-....-....----
"‘. t o ’ . * -

' Uroposition Humber 10 Personal property not held or used for
producﬁﬁon of income

 For ...._.J.?J.ﬁ...._--..-_-- |
Agalngt _ .......5.}9..@..,.;.--.---- '
B ﬁrupouitiun Huﬁbnt 11 PEOPELLY loeated In. stnte for only a temporary
-y . - perlod ]
- ror 11T
| e nyaingt _ _ L7493 —_—
%“ P:uposipiqu Bumbert 13 Cémmunity ﬁroperty_ﬁit? right of sufvivorship
. ; vor N C V- T
{_ Mgajnst 361L
}: Preposition Humber 13

Cecakion of special districts to provide
cmergency gervices L

Yot -_J£U¥£~_--__--- -
hgaingt _ 5589
Fcoposition Number 13'L1miteq‘:1ght to appeaﬂ in criminal cases
For : T ¢ S
i : o S
* . Against - : 5204 -
Y ' Proposition Number 1§ hbolition. of office ¢f county tceasurar in
=) ‘ ; cc:tain counties _
" For ___,____11_ 3, e e
: Ajalngt 4249 ———
i Propos it'ifm Humb’ec 16 Justice prec;incta co'nl:qin more than one c_ourt
Fog : ’ ' .._..QQP 14 i
Against

\dmdolqu i rA DATE 7 ;2(0 OLF
it SAMLIAZ 1 HiALL
aaxal \frwo:) oglebid A yvn s

e N . : 7 . ylqu . . /”—l
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' l.‘rol!osi‘l:ion N_um!m:

For

Againat

Feoposition tumber

ot

Againgt

Froposicion Wumber

For

Againat

irapositien Numbcf

For
Against

Fropesition tumber

for

hgainat

Provoniktion Vlunber

faor
ryalnut

Fropegivion Humber

For

Agalout

Proposition Hupbherx '

For

hgalingt

19

EXHIBIT B | |
17 Defining governmental and proprictary functions
i .

7239_

5831

18 Creation, o

peration, financing of jail
dlstricts - '
6172

Superconducting super collider research
facility "

_6044
) 6992
20 Tax rvellef for certain offshora.drlllihg
: equipment ’
8203 i
8099
21 Include speaker or appolntec In mgmber#hip of
agency : _ .
i .5789
, S 5t 5 N
22 Limiking Eha.authority of & governor to £ill
vacancles ‘ : ' :
5 S £ 7' DO
SO 11 SO
23

fspvance of an additibnél $400 million of water
bopds '

iy b 0

fines § (ed suv A

A T AL N
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EXHIBIT B v 0939105587.

Propogition Numbe: 5 Pe:mit Awarillo uospital District to servé
- caettain rcsidqpts . _ e
. X : * N . N
For T ,

Against

5072
.
Rerel.endum Proposlhions ‘ .
Frferendum uunber 1 Appoianent of State Boaré of Education
. For ____7085
Aqainst ‘ 75';20 .
neferendum numﬁer.z Pari-mutucl wagering . o
“ ror : ! . 10L11b
Against 5393
LoGAL erTion-niores Rasing T _
Kggms'r ' g;gi R
T, William_R, JLeo_

Ot County clerk/ﬂlectiona Administrator do
haycby c:t.lL;.[y the retutns as shown on the official canvass statement
|1ur' and correck as ceu.tified by the Commissioners Court on

e mlo¥eUber 9, 1987_.

(datc) TommTeeest
et it viaecee. .. NOVember (, 1987
Glgnature Date
. _ o (seal}

llidalco " . , : 5 .

‘(.--uul.-f J - A BTAG
B 3 ﬂ“’
FIRG DIbTRICT i 2 Y‘ﬂ‘m“"m

For Ca eaviia G MAUL ,

Against aaxet xiuod °*-"°‘H et Y50 . ' DATE7 / (9\(€ [

: o8 wpvlwﬂfv
FIRE DISTRICT } 3 - » A&
For VG0 e 382
Mgainst 100




