
TEXAS RACING COMMISSION 
P. 0. BOX 12080 

RECEIVED 
AUSTIN, TEXAS 787 1 l-2080 

(512) 833-6699 AU6 17 zoo4 
FAX (512) 833-6907 

The Honorable Greg Abbott 
Attorney General of Texas 
Attn: Nancy Fuller, Chair, Opinions Committee 
P.G. Box 12548 
Austin, TX 7871 l-2548 

Re: Request for Attorney General Opinion regarding the Application of Texas 
Racing Act, Tex. Rev. Civ. Stat. Ann. art. 179e, Article 16, $§16.01 and 16.12. 

Dear General Abbott: 

The Texas Racing Commission (“Commission”) requests your formal opinion on an unusual 
situation that has been presented to the Commission with regard to applications for racetrack 
licenses under the Texas Racing Act. 

Under ~the Texas Racing Act, the Commission is the state agency charged by the Legislature 
to regulate pari-mutuel racing in the state of Texas, and specifically to grant licenses for 
racetracks to qualified individuals or organizations. Currently, the Commission has two 
applicants for a Class II horse racetrack license in Webb County before it. In addition, The 
Commission voted to open an application period, but no applications have been received, for 
a Class II horse racetrack license in Hidalgo County. 

A. Issues 

In November 2000, Webb County conducted a local option election under the Texas Racing 
Act, Article 16. The voters approved two pari-mutuel propositions. Webb County confirmed 
the passage of these propositions to the Secretary of State. However, a review of the current 
records of Webb County and the Secretary of State has not produced any more formal 
certification of the November 2000 election results than Webb County’s submission of the 
vote totals, which we presume were received by the Secretary of State within the statutorily 
prescribed deadlines under the Texas Racing Act. 

In addition, at the Commission meeting on August 12, 2004, a request to open an application 
period for a Class II racetrack in Hidalgo County was granted with the application period to 
begin April 1, 2005. However, the certification of the election results was not filed within 
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the statutorily prescribed deadlines under the Texas Racing Act. No application will be 
accepted by the Commission for Hidalgo County before April 1,2005. 

The Commission does not know whether the Webb County’s submission of the election 
results to the Secretary of State would satisfy Section 16.01(a) of the Texas Racing Act, 
assuming there was no further evidence of certification. If it did not, then there is the 
question of whether the lack of proof of formal certification in November 2000 precludes the 
Commission t?om going forward with the current applications. If the answer to that question 
is “yes,” then there is the question of whether the Commission may re-initiate the application 
process based on a more formal certification that occurred more than 10 days after the 
canvass of returns as provided in Section 16.12(a) of the Texas Racing Act. Is this a 
mandatory provision or merely directory in nature? As this issue has never previously been 
addressed by the Commission, there is no established administrative construction of Sections 
16.01(a) and 16.12(a) of the Texas Racing Act. Therefore, the Commission is requesting an 
opinion from the Office of the Attorney General regarding these two provisions of the Texas 
Racing Act. 

Specifically, is the Commission prohibited from granting a license for a racetrack in a county 
which passed the local option election before the license application was filed if the only 
record of timely election results certification to the Secretary of State that can now be found 
is the County’s submission of the election results for the two propositions in the form 
submitted by Webb County7 Secondly, may the Commission initiate a license application 
process for a county following a formal certification that occurs more than 10 days after the 
canvass of returns? 

B. The Controlling Statute 

Under Section 16.12 of the Texas Racing Act, if a majority of the votes cast in the election 
are for the legalization of pari-mutuel wagering on horse races or greyhound races, or for the 
authorization of pari-mutuel wagering on. simulcast races in the county, the commissioners 
court shall certify that fact to the Secretary of State not later than the lo* day after the date of 
the canvass of the returns. Section 16.12(a) of the Texas Racing Act, Art. 179e, Tex. Rev. 
Civ. Stat. Ann. 

The Commission shall not issue a racetrack license or accept an application for a license for a 
racetrack to be located in a county until the commissioners court has certified to the Secretary 
of State that the qualified voters of the county have approved the legalization of pari-mutuel 
wagering on horse races or greyhound races in that county at an election held under Article 
16 of the Texas Racing Act. Section 16.01(a) of the Texas Racing Act, Art. 179e, Tex. Rev. 
Civ. Stat. Ann. 

C. Facts 

In the November 2000 election Webb County proposed and passed two propositions 
regarding the approval of legalized pari-mutuel wagering in Webb County. Attached is a 
copy of the election ballot as it appeared to voters in the November 2000 election. (Exhibit 
A) Proposition 1 passed “Legalizing pari-mutuel wagering on horse races in Webb County.” 
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F’roposition 2 passed “Authorizing pari-mutuel wagering on simulcast races in Webb 
County.” Attached is a copy of the precinct by precinct election results, as indicated as 
received by the Secretary of State from Webb County. (Exhibit B) 

Because the precinct by precinct results were not date stamped by the Secretary of State’s 
office, the Commission presumes that the precinct by precinct results were sent in to the 
Secretary of the State immediately following the November 2000 presidential election. 

The language for pari-mutuel election propositions is statutorily mandated. Sec. 16.1 l(b) of 
the Texas Racing Act, Art. 179e, Tex. Rev. Civ. Stat. Ann. Therefore, there is no question 
that the votes “for” Propositions 1 and 2 on the precinct by precinct election results were for 
the legalization of pari-mutuel wagering in Webb County. The Commissioners Court 
canvassed the election results on November 14, 2000. (Exhibit C) The official election 
results were then filed in the county’s election register. 

The Commission was aware at the time the license applications were filed that Webb County 
had passed the required propositions legalizing pari-mutuel wagering in the county. In June 
of 2004, after the Commission had accepted the license applications and had begun an 
inquiry regarding whether “certification” had occurred, the Webb County Interim Elections 
Administrator wrote a letter and signed a sworn affidavit seeking to “certify” the election 
results from November of 2000. (Exhibit D) 

With respect to Hidalgo County, the County certified the election results with the Secretary 
of State on August 12, 2004. (Exhibit E) The County had passed the statutorily required 
local option referendums in 1987. No evidence has been located that certification of the 
election results was filed with the Secretary of State’s office within the statutorily prescribed 
deadlines under the Texas Racing Act. 

D. Considerations 

Under the Texas Racing Act, no specific language is set out for a county to use in certifying 
to the Secretary of State that the legalization of pari-mutuel wagering has been approved. In 
this specific case, Webb County unequivocally confirmed to the Secretary of State that the 
propositions authorizing pari-mutuel wagering had passed. No authority was found that any 
particular language is required. 

Due to the lack of any statutory guidance regarding the form of “certification of election 
results,” the county’s filing of precinct returns can easily be seen as substantial compliance 
with the terms of Se. 16.12(a). Further, because the November 2000 election results filed by 
the county included the results of contested races, a presumption that the results were filed 
very shortly after the election is logical. 

Certification of election results in the contested election statute was found to be merely 
directory not a mandatory provision. Be&r v. Loock, 135 S.W.2d 644, 647 (Tex. Civ. 
App.-Galveston 1939, writ dism’d). Another court also found that issuance of an election 
certification is a ministerial duty and a mere matter of form. Orth v. Benavides, 125 S.W.2d 
1081 (Tex. Civ. App.-San Antonio 1939, writ dism’d). 
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The purpose of Sections 16.01 and 16.12 of the Texas Racing Act is to require confirmation 
that a vote to authorize pari-mutuel wagering actually occurred prior to the Commission 
beginning the licensing process. There is no question that an election occurred and the voters 
of Webb County voted to legalize pari-mutuel wagering in their county prior to the 
Commission beginning its licensing process. 

Clearly, Hidalgo County has certified the election results to the Secretary of State’s office 
prior to the Commission accepting a license application, and thus are in full compliance with 
Section 16.01 of the Texas Racing Act. The only question with regards to Hidalgo County is 
whether Section 16.12 of the Texas Racing Act is mandatory or merely directory in nature. 

The Texas Racing Commission respectfully requests clarification of the Texas Racing Act in 
order to determine if the Commission has jurisdiction over the pending license applications, 
and the jurisdiction to accept any applications for a racetrack license in Hidalgo County. Due 
to the pending nature of the license applications the Commission would request an expedited 
opinion. 

Thank you for your attention to this request. If you or your staff require any additional 
information, please do not hesitate to contact me or my executive staff. 

R Dyke Rogers 
Chairman of the 
Texas Racing Commission 
(512) 833-6699 

Enclosures 

cc: Ann McGeehan, Elections Division, Secretary of State 
Oscar Villarreal, Interim Webb County Elections Administrator 
Rex VanMiddlesworth, Andrews & Kurth 
Jamie McNally, Clark, Thomas & Winters 
Bill Moltz, Jenkins & Gilchrist 
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Elations Division 
P.O. Box 12060 
Austin, Texas 7871 l-2060 
www.sms.state.tx.us 

May 27,2004 

The State of Texas 

Geoffkey S. Connor 
Secretary of State 

Phone: 512463-5650 
Fax:512-475-2811 

TrY: 7-1-1 
(800) 252-VOTE (8683) 

Ms. Nicole~Galwardi 
General Counsel . 
Texas&&g Comimssion 
P.O. Box 12080 
Austin, Texas 7871 l-2080 

VL4 FACSIMILE 512.833.6907 

,Dear Ms. Galwardi: 

This is in response to your recent inquiry concerning whether Webb County filed a certification 
of election results of a November 7, 2000 countywide election on two pari-mutuel wagering 
propositions pursuant to Section 16.12 of the Texas Racing Act (Article 179e). 

We have searched our local option election records and have found no specific certification 
pursuant to the Texas Pacing Act. However, Webb County did submit precinct by precinct 
election returns for the November 7, 2OOO~general election to this office pursuant to Section 
67.017 of the Texas Election Code. The precinct election returns clearly reflect that the voters of 
Webb County passed two pari-mutuel wagering propositions on November 7,200O. 

I hope you find this information helpful. Please do not hesitate to contact me if this office can be 
of further assistance. 

Sincerely, 

Ann McGeehan 
Director of Elections 
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CANWASSOFGENERALELECTION 

I, Mercurio hktinez, ~Countv .ludce.~ofWebb County, Texas met with 
the Commissioners Court &ting as the canvassing board to cxtvass the 
General Election of November 7.2000, on November 14 200Q,.at 
Laredo, Webb County, Texas. 

I certify that the figures on the tqI,lly sheets (E.R.%Report) correspond 
with the figures on the returns ikaddition to any oversas ballots 
accepted and tallied under Section 56.007 (d) (3) (A)- 

Witness my ~hahd this 14th day of November ,2ooo. 

County .fudge 



The State of Texas ) ( 

County of Webb 1 i 

Sworn &fftdavit 

,I, ,Oscar Villarreal, Interim Elections Administrator; do solemnly swear that the 
foregoing statement is true and accurate: 

In hlovembcr 2000, I was employed as the Chief Deputy Administrator in the Elections 
Office by the County of Webb. The Webb County Commissioners Court had ordered a 
local option election to include two propositions on the November 7, 2000 General 
Electron ballot. These propositions readand the votes cast were as follows: 

Prop #1: “Legalizing Pari-Mumel Wagering on horse races in Webb County.” 
For: 18,763 
Against: 8,889, 

.Frop.. #2: “Authorizing ,J?ari-M~utuel Wagering on Simulcast Races in Webb County.” 
~For: 17,502 
Against: 9,185 

The voters of Webb County passed both propositions by an overwhelming majority. 

The ‘Commissioners Court canvassed the election results, which included these two 
propositions, on November 14,200O. The “official” election results were then included 
and tiled in the county’s electjon register. 

The.Strte of Texas ) (, 
H 

County of Webb ) ( 

Before mc, the undersigned authority, on this day personally appeared Oscar VillarreaI 
known to me to be the person whose name is subscribed to the foregoing instrument 
and acknowledged to me that he executed the same for the purpose and consideration 
therein expressed. Given under my hand and seal of office this & day of June. 2004. 

?zlia Escobedo; Notary Public 
in and for the’ State of Texas 



Certification of November 3,1987 Election, Hidalgh County, Texas 

I, Juan D. Salinas, III., County Clerk of Hidalgo County, Texas, do hereby certify the 

returns of the election held on November 3,1987 as shown on the attached official 

canvass statement are true and correct as certified by the Hidalgo County Commissioners 

Court on November 9, 1987. 

SUEBCRIE%ED AND SWORN TO before me, the undersigned authority, on this 

D+- dayof- 2004, to which witness my hand and 

official seal. 

Notary &blic, State of Texas 
Printed Name: L-v AxrLEIp13 
Commission expires: ? Y ( 4 M 0 c 
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OFFICE OF 
WILLIAM (BILLY) &O’ ” 

COUNTY CLERK 
ImALGo c0uNl-Y ! 
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TO: 'J. Edgar Ruia ‘+ 

County Judge 9 

FROM: 'William~R. Leo u&. .' 
County: Clerk 

DATE: November 4,~ 1987 

RE:~. '~ Canvass Eltiction Returns 

*' 
I '. 

I am hereby requesting that the fqllowing!item be Glaced 
on the Commissianors' 
9, 1907.. 

Court Agenda'for Mo+ay, November 
/ 

CANVASS ELECTION RETURNS FOR THE 
C,OWSTITDTIONAL AMENDMENT ELECTIC+ 

If You meY hsve any queotions, please do i:ot hesitate 
in contacting me. 

’ ‘. 

WRL;cv 
. . .I , : ', :' 
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1!~[17 ,Conotltutiwnal Amandment and Referendum Election 
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‘. facility I 

FOC 6044 ----------v----" .,s 
r,gikinak mm-- %!21- ------- 

c 

i‘rvpc~rri,ticn Nu~t~bcr 70 TWX. roller for certoln offshora,drillihg 
cquipmont x, 

For -d2Lai-~--~-- 

Againr;t ; --PW : -..-----w 
I’rcpwitjw Number 21 11~cluda speaker or nppointea in membership of 

aqcncy 

ml: ; ,..: 5xL------ 

--JO77 --.-------w- 



. 

------“---.------------------------------I---;-- ------- -..+iL 
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iicterclld~ lW?d.mr 1 Appoih~~ent of State Board of Education 
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