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RE: Request for Attorney General’s Opinion 

Dear Ms. Fuller: 

On behalf of Texas Southern University, I would like to submit a request for an Attorney General’s Opinion on the 
question of whether certain deed restrictions apply to property where the University is presently constructing 
privatized student housing. 

Texas Southern University is a public institution of higher learning created pursuant to Section 106 of the Texas 
Education Code. For several years, the University has been constructing privately-funded, apartment-style 
housing for our students. Currently, the University is constructing student housing on property owned by the 
University that is contiguous to the University. However, a portion of the property is located in a subdivision that 
has deed restrictions limiting the density of the apartments, specifically, the number of apartments per lot (see 
attached). 

Case law supports the premise that deed restrictions cannot obstruct the state’s use of property it owns for public 
purposes. In C#y of Houston v. l&‘ynne, 279 S.W. 916 (Tex.Civ.App. - Galveston 1925), the City of Houston 
wanted to use property that was platted in a subdivision with deed restrictions to build a fire station. The court 
stated that the homeowners do not have a property interest in the deed restrictions. Id. at 918. Furthermore, the 
court stated, “the restrictions contracted were to prohibit all persons, but not the state or some subdivision thereof, 
from using any of the lots for purposes other than for residences.” Id. at 919. As a result, the court held in favor 
of the City of Houston. 

In another case, P&fox v. W.E. Boyd, 400 S.W.2d 946 (Tex. 1966), a property owner dedicated a lot in an area 
platted for a subdivision to the City of El Paso for use as a street. The city argued that platting could not abrogate 
the power of the state (or a political subdivision to which the state delegates the power) to acquire land for public 
use. Id. at 948. The deed restrictions that the homeowners contracted for could not be properly construed as 
having the purpose of setting aside, nullifying, or preventing the exercise of governmental authority. Id. at 949. 
The court stated, “covenants of the nature of those here involved should not be so construed or applied as to 
require the government, or one of its agencies, in the taking or acquiring of private property for a governmental 
use, to respond in damages either on the theory of a taking of a vested right, or for breach of such a covenant.,, 
Id. 
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In this instance, the construction of the housing will serve a public purpose directly related to the performance of 
the University’s duties and functions, specifically, to house students enrolled at the University. We believe that 
based on the law, the deed restrictions cannot impede Texas Southern University, a governmental agency, from 
using the property for governmental purposes. Nevertheless, we request a formal opinion from the Texas 
Attorney General’s Office addressing this question. 

Please contact me if you have questions or comments. 

Lynn Rodriguez 
General Counsel 

Enclosure 
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