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1701 North CongressAve.* Austin, Texas 78701-1494 * 5lW463-9734 * FAX: 5&63-9&L? i h~/ivww.tea.sta~.tx.us 

FdipeT.Ahnis - _ 
Commissiofm of Education 

5 RECEIVED 

September 10,2002. sp-1s 2002 

The Honorable John Comyn . 
op\N\oN coMMm’ 

._ 
Attorney General RECEIVEO 
Price Daniel Building 
P.O. Box 12548 
Austin, Texas 78711 . 

Dear General Comyn: 

This l.etter is to .request an opinion from your off ice regarding the relative authority of the State 
Board of Education (“Boar@) and the Commissioner of.Education (“Commissioner”) with regard 
to the Academic Excellence Indicators (YAEls”) established under Section 39.051 of the Texas, 
Education Code’ and the evaluation of school districts, campuses and open-enrollment charter 
schools under Subchapter D of Chapter 39 of the Education Code. 

Texas public schools operate under an “accountability system” established in Chapter 39 of the. 
Education Code*. Section 39.051 (a) provides: 

(a) The State Board of Education shall adopt a set of indicators of the quality of 
learning on a campus. The State Board of Education biennially shall review the 
indicators for the consideration of appropriate revisions.. 

. . 

Section 39.072(a) requires the Board to- “adopt rules to evaluate the performance of school 
districts and to assign to each district a performance rating”. Subsection (b) provides that the 
AEls adopted in Section 39.051 (b)(l) through (7), as well as compliance with special education 
requirements “shall bethe main consideration of the agency in the rating of the district? . 

Section 39.073(a) reads as follows: 

(a) The agency shall annually review the performance of each. district and 
campus on the indicators adopted under Sections 39.051(b)(l) through (7) and . 

. determine if a change in the accreditation status of the district is warranted. The 

. ,’ 
~Allsectfonand~retwencesaretotheTexasEducationcodeunles;:othenvisenoted. NotethatSection39.051kas 

amended by three bii passed by the Texas Lftsislature during its 2001 kgislatfve session, resuIting in three versions of . 
subsection (b). Acts, nh Leg. Sess., chs. 8,725 ti 834.’ Resolving diierences among those legislative acts may be necessary 
toanswersomeofthequestionsposedinthisrequest 

* Subchapter B of Chapter 39 requires uniform state assessments, Subchapter C creates perfomxmce Micato& to measure 
academic achievement, and Subchapter D provides for accredktionofschooIdistrictsandope rkendmentcharterschootS. 

3 The agency is authorized in Subsection 39.072(b) to use saddii criteria in the ruk?. It is not entirely clear whether the &s 
referred to are Board rules under Subsection (a), the additional AEIs indicators adopted by the Board under 39.051(b) (lo), 
Commissioner definitions of performance under 39.051(d) or 39.053(a), or commissioner rules in the Accountabilii Mar& under 
.39.073(a). 

Fulfilling the Promise for All Texas Children 



commissioner may determine how all indicators adopted under Section 39.051 (b) 
may be used to determine accountability ratings and to select districts and 
campuses for acknowledgment4. 

Subsection 39.051(b) creates a numbe? of statutorily-required AEls and requires that the 
performance of school districts and campuses be compared to state standards and 
“disaggregated with respect to race, ethnicity, sex6 and socioeconomic status”. 

Subsection 39.051 (d) requires the Commissioner to “annually define exemplary, recognized and 
unacceptable performance for each academic excellence indicator under Subsections (b)(l) 
through (6)” and (b)(7). That subsection also prohibits the commissioner from considering 
certain students as “dropouts” in defining the performance standards under Subsections (bi(2) 
and (3)7. Subsection 39.051 (e) requires school districts to “cooperate with the agency in 
determining whether a student is a dropout under this section”. 

AEls are the basis of school district and campus “report cards” and “performance reports” 
required under Sections 39.052 and 39.053. They also form the basis for accreditation review 
under Subchapter D of Chapter 39. Section 39.052(a) requires the agency to “prepare and 
distribute...a report card for each campus” that includes the AEls “adopted under Section 
39.051 (b)(l) through (9)“. Subsection 39.053(a) requires an annual district report “describing 
the educational performance of the district and of each campus in the district that includes 
uniform student performance and descriptive information as determined under rules adopted by 
the commissioner”g. Subsection 39.053(b) requires AEls information in the annual reports to 
“be provided by the agency”. 

: Note that Section 39.072 refers to rating school districts while Section 39.073 refers to districts and campuses. 
The three 2001 amendments created different lists of mandatory AEls, ten in two of the bills and eleven in a third. The wording of 

t 
several indicators is also different among the three bills. 
One version substitutes “gender” for “sex”. Acts, 77rh Leg. Sess., ch. 725. 
This provision precludes the commissioner from considering as dropouts students who have been expelled, found to have 
engaged in delinquent conduct, or are convicted of an offense under the Texas Penal Code. Subsection 39.073(f) contains 
additional restrictions on students in juvenile detention and correctional facilities for purposes of calculating a number of dropouts. 

* ‘Agency” means the Texas Education Agency per Section 5001(l) of the Texas Education Code. Section 7.055 names the 
Commissioner as “executive officer of the agency”. For purposes of this request, we believe there is no meaningful distinction 
between the Commissioner and the agency. Prior to 1995, a Central Education Agency (“CEA”) existed, composed of the Board, 
Commissioner and the Texas Education Agency. The 1995 revision of the Education Code abolished the CEA and transferred its 
duties to the TEA. “[A] reference in law to the Central Education Agency means the Texas Education Agency.” Acts 1995, 74rh 

’ 
Leg. Sess., ch. 260, Section 80. 
The agency collects information at regular intervals from school districts through the Public Education Information Management 
System (“PEIMS”) as authorized under Section 42.006. To the extent the mandatory AEls indicators are currently defined 
beyond the statutory language, the definitions in PEIMS and in the agency Student Attendance Accounting Handbook, are 
applied in the process of assigning district and campus ratings through the Commissioners Accountability Manual. The agency 
accountability manual can be accessed at (http://www.tea.state.tx.us/perfreoort/account/ ). This webpage has a menu box 
allowing the viewer to select ratings information by year. The accountability manual is part of the information available beginning 
with the 1996 ratings. Accountability manuals have been published by the Commissioner since 1994. 
The PEIMS data standards and the agency Student Attendance Accounting Handbook contain many of the technical definitions of 
AEls indicators as currently applied in the process of assigning district/charter/ campus ratings. The data standards and 
attendance handbook are accessible at (http://www.tea.state.tx.us/peims/). This webpage has a menu that includes the PEIMS 
Data Standards and the Student Attendance Accounting Handbook, both of which are available online back to 1996-97. 
Both the Student Attendance Accounting Handbook and the Accountability Manual are adopted by reference as Commissioners 
rules at 19 Texas Administrative Code Sections 129.1023 and 1025 and Chapter 97, respectively. 

lo Subsection 39.073(e) additionally requires the agency to consider special education compliance and the progress of 
students who previously failed state-required assessments “[i]n determining a district’s accreditation rating”. 



_ mr&nt &dministrative rules involving accreditation are found’ in Chapter 97 of Tiie 19, Texas 
Administrative Code”. Subchapter A contains Board rules, while Subchapters AA, BB, CC, and 
DD contain rules adopted by the Commissioner’*.- - - 

.._ 
. The- State Board of Education has had several ~scussions concerning the Currtint agency 
definition of “dropout” in light of changes made by the 2001 Legislature to add a I%ompletion 
rate” in Section 39.051(b)’ . A number of questions have arisen regarding the authority of the . 
Board over the AEls indicators, and the effect of that authority on the commissioner’s role in 

I determining a school district or campus’ accountability rating, as well ins on me annual report . 
required by Section 39.1.82. The Board adopted a resolution regarding dropout rates at its 
November, 2001 meeting14 and several Board members desire to set particular criteria for 
computing dropout rates. ._ ._ . . . 
My questions are as follows: 

QuesUon 1, Doesthe Board’s authority under the pr&isiok of &ction 3&i&l that 
direct . it to “adopt” indicators and biennially. “review the: indicators for the . 
consideration of appropriate revisions” authorize Board rules for the methodology 
used for those indicators, particularly to measure dropout rates? 

-. 
Discussion 
Indicators similar to those in current Section 39.051 were first re$red by Section 21.7531, as 
enacted in the 1989 Legislative session and amended in 1990 . That St&Me required the 
Board to “adopt a set of indiitors of the quality of learning on. a campus and other perforinance . 
standards.” Six indicators were required by statute to be included in. the AEls measures. The 
Board was required to appoint an advisory committee 30 make recommendations to the board 
for the initial set of performance indicators”“, which were submitted to the Legislative Education 
Board17 for review and comment prior to adoption by the Board. The initial set of indicators was 
required to be adopted “not later than January 1,1991”‘*. 

The 1993 Legislative session made extens’ie changes to. provisions relating:: to public school . : 
accreditation and accountability; and reorganized the Education Code to compile accountability 
statutes. in Chapter -35”. Section 35.041 was amended to provide for. the. Board- to adopt 
indicators “on the advice of the Legislative. Education. Board”? The statutorily-required :_ 

“Chapter97containsbothBoardn~Ies(SWhapterA)and ComnJssloner’sndes(S~AA,BB,ccandDD). Tail9 
rlJlescangenerallybedistinguishedas chrmhkmds rub by a four-digit section number (e.g., 19 TAC Section 97.1001), or 
as Board Rules by a shorter sectkm number (e.g., 19 TAC Section 97.1). 

‘*Theruksma beauzessedontheagencykwebsiteat(htWkvw. 
‘3ACWO01, 7+ 

tea.state.txus/rul~~7~ndexhtml). 
Leg. sess., qhs. 7s and 834, amending s- 

‘kiopyoftheBoaMsresolutlonisattachedas~ibit~Am. 
@I(3) and W(2)* respecthrely. 

” Acts;71* Leg., ch. 813 and Acts, 71”.leg., @ C.S., ch 1. 
” Acts, 71* Leg., ch. 813, Section 2.30(a)(l). 
l7TheLegislativeEducaB;onBoardCLEB3e~undertheauthoriiyofChaFrter327oftheTe~GovemmeidCode,consisthgof 

tenmembersoftheTexasLegishturci,i~~~theUeutenantGovemorand,~peakeroftheHouse. TheLEBwasabokhedirl 
1993. Acts 1993,73”j Leg.; ch. 520, Section 25. 

” Acts, 71* Leg., ch. 813, Section 2.30(b). The same deadline was repeatedk the 1990 amendment Acts 71& Leg., 6” c.s, 
section22a L 

‘@ Note that following the 1993 Legislatfve’session, w chapter 35s existed in the Educatkx Code. 
20NOfethatthesamesessionrepealedtheorganicstahnefortheLEB. Acts1993,73”‘Leg.Sess.~52~Sectpon25. S&sect& 

25(a) provided that l Any reference in a law not amended by this Act to the Legislatfve Education Board means the Legislative 
Budget BoaM. Further compkating the relationship between the Board and Legislature with regard to the AEls, a third bii 
amended section 21.7531 without referencing .& repeal, SubsWUng the %dvice~ of an %cademii exce#ence indiitors advkoty 
committee* and the standing kgislathre committees with jurisdiction over pubiii education for that d the LEB. The same prom 
required the ‘Education Econom. H: Policy Cent& to %ienrWty review the indiitors adopted under this SectJon and recommend 
changes in those indiitors to the State Board of Education and the standing committees of the Senate and House of 



? 

indiitors were also amended- and expanded from six in number to eight. The directive to 
“biennially review the indicators for the consideration of appropriate revisions’ remained 
unchanged? The 1993 amendments also added specific duties for the Commissioner to 
*establish” a “state standard” for each AEls under Subsection 35.041(c). Subsection 
35.041 (b)(8) was adopted at this time, adding to the staMoty indicators “any other indicator the 
State Board of Education adopts”. 

In 1995, the Education Code was revised, with former Section 35.041 becoming Section 
39.051=. The requirement for indicators to be adopted *on the.advice of” the LEB was dropped 
and the statutory indicators again revised. The Board’s ability to add to the statutory indicators. 
was repealed in 2OOP. 

Subsections 39.051 (a) has not been amended since 1995. The kt of .staMory indicators in 
subsection (b) was not substantively amended in the 1997 session; but was amended by . 
multiple bills in the 199g4 and 2001% legislative sessions.. Attached as Exhibits W’through “6” 
are copies of Board minutes showing the adoptions of AEls indicators in 1990, 1992, 1994, 
1998, 1998 and .2000. Beginning with its 1994 adoption, the Board’s action was limited to 
adopting additional indicators beyond the statutorily-mandated ones? 

Several Board members belteve that the language of Section 39.051(a) authorizes the Board to 
prescribe the methodology for computing each statutory AEls indicator. For example, the Board 
could determine which students are “dropouts”, thereby resolving questions as to students who 

- complete a GED high school equivalency program, are incarcerated, or -otherwise do not 
graduate. On the other hand, the Texas Legislature has consistently revised the ‘statutory - 
indicators, in. the past required legislative comment through the LEB, and the. statute calls for a 
*biennial” review that would be consistent with interpreting Section 39.051 (a) as prescribing a 
recommendation to each legislative session for revision of the staMory AEls. The history of the 
report required under Section 39.182 may also be relevant because of its. definition of a 
performance measure identical to one of the AEls. 

Qu&~o~ 2. . After the 2001 &end~~nts- to- Se&m- 39.05t;. may the:. Board..: add .’ . ’ 
additional. indicators to the eat@oriiy-required- ones? If the Board may not: do. so, 
what is the status of any additional indicators adopted in the past? 

Discussion 
Three separate bills passed the Texas Legislature in 2001 amending Subsection 39.051(b). 
The first bill to pass deleted Subsection 39.051 (b)(lO), which authorized the Board to add to the 

R~tiveswithpdrnaryjurlsdlctlonoverthepuMic~system.m Act!31m3,~~Le@ess.ch.347+ction7.15 

Gzs 3 
Subsediorw 21.7531 (a) and (e). 

Lw, ch. 347. 
%&74*Legch.260. 
25Acts,2001,nhLeg.d3.8. Sckakofootnotelregardingthe 
24 Acts, 1999,7sh Leg. chs. 396,397 and 1422. 

rewowpoi$iethri?e2001 amm&n@& 

25 Acts, 2001, fl Leg. chs. 8,725and 834. 
“ltisunclearwhetherthe199oand1~~~ ~mOrethanthestaMoryindiiplusadditional~’ 

deRnibionsofstudentsdassiRedas~~underSection11~ask,effectduring~years. ThatprovisionreqlJiredtt?a 
CEAto.~v~aprogram~oethersrteafstudentsleavingthepu~~~systembeforecompletinghighschooPand 
instNctedtheagencyto’developasystemforschooldistrictstocoaectdataonstudentd~.andreportto~eLegislature. 
A staMory definition of WopoW was found in Subsection (e). Ehginning with the 1995 Legislative m, Section ?1.205 
became part of Section 39.182(a)(5) (%ofnpmhensive Bknnial Rep;ort?, requiring the CEA to report to the Legislature h 
statementofthedropoutrateoSstudentsingradelevels7throughlr. In199!5,thedutiesoftheGEA~etransfenedtothe 
Texas Education Agency. That agency requirement remains as current subsecth 39.182((a)(7)and (8). See footnote 7 above. 



. 

&t&-y Ails indicators *any other indiiof? ‘Two subsequent bilk? set oUt but dii not 
amend Subsection (b)(lO). By virtue of Section 311.025(c), Texas Government Code, the 
agency has understood that section to be repealed. If you agree with that conclusion, please 
provide us counsel as to the legal status of indicators adopted prior to the effective date of the 
repeal? 

Quest& 3. Wiust the commissioner follow a Board-adopted definitidn of an 
ifidividuai AEIs . when determining a district or. campus rating under -ions 
39.072(b) and 39.073(a) or for purposes of the annual report required under Section 
39.182? 

Discussion .- 
Subchapter D -provides for “accreditation” of school districts and open enrollment charter 
schools. The Board has been authorized at least since 1964 to provide for accreditation of 
school districts. The same advisory committee that recommended the initial AEls indicators for 
adoption in 1990 was. required to “develop the cr%eria for evaluating the performance of school 
districts and rating the districts for accreditation purposes”? At that time, the Central Education 
Agency provided campus ratings under Section 21 .75431. _. 

The 1993 compilation of accountability staM& created Section 35.062, which preserved the 
Board’s rulemaking authority under Subsection (a) but added a Subsection (b) requiring that the 
“academic excellence indicators shall be the main consideration .of the Central Education 
Agency in the rating of the district under this section.” Subsection (c) calling for CEA rating of 
campuses remained unchanged. Current Section 39.073 (“Determining Accreditation Status”) 
was also added in 1993 as Section 35.063. Subsection (a) required the Central Education I 
Agency to “annually review the performance of each district and campus” based on the selected 
AEls indicators. 

The 1995 Code revision substituted *agency” for *Central Education Agency” throughout 
Sections 39.072 and.39.073? Neither Section.39.072 nor 39.073 was amended in 1997. The 
1999 Legislative session amended Section. 39.072 in conformance with- amendments, to- the. 
statutory AEls and Section 39.073 to add subsection (e) requiring the agency to F‘consider. the . 
district’s current special education compliance status” when it determines .: a district’s 
accreditation rating: 

The 2001 legislative session amended Subsech 39.073(a) to provide that “the commissioner 
may determine how all indicators adopted under Section 39.051 (b) may be used to determine 
accountability ratings&; added a requirement in Subsection (e) to require the agency to 
consider the “progress of students who have failed to perform satisfactorily” on the required 

. 

n Acts, 2001,771h Leg. ch.. 8. 
%cts,2OO1,77kLeg.,chs725and834.~ 

I 
: 

“TheagencybellevesaBoftheadditionalindicatorsadoptedbytheBoard’havebeen*~~~t~kthe’Gdd‘ 
Perfomame rating Program* created in Section 39:0721. 

a0 Acts 1989, 71a Leg., ch. 813, amending Section 21.753. The =Centd Education Agency” con&+&d & w &mf, ctxmbsber 
andagency,perSectEonll.Olasite>cistedpriortothe1995Coderevision. 

31 Acts 1990 8@’ C.S., ch. 1. See also footmte 7 above regarding the Central Education Agency. m 1~ &de m&bn provided 
that .a reference in law to the Central Educatkm Agency mearts the Texas Education Agency.” A&s 19$x&74* Leg. Sess, ch. 
260, section 80. 

32 See footnote 7 above. 
= Acts 1999,76” Leg. sess., chs. 398 and 1417. 
?$cts2001,T7bhLeg.Sess.ch.1504 



. 
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state assessments*; and added Subsection’ (9 limiting the defWion ‘of a ‘adropout? under 
Section 39.051 (b).. . -. 

Section 39.182 requires of the agency a ‘Comprehensive Annual Report” that kick&s a 
calculation of dropout and completion rates? 

Should your opinion be that the Board may define the methodology for computing the statutory 
AEls indicators under Section 39.051 (b), a determination will also be needed as to whetherthat 
methodology is binding upon the commissioner in assigning accountabilii ratings to s&root 
districts, campuses and open-enrollment charters under Subchapter D, as well as for the annual 
report required under Section 39.182. In addition to any authority by virtue of Section 39.051(b), 
the Board has been granted rulemaking authority in Section 39.072(a) *io evaluate the- 
performance of school districts and to assign, to. each district a. performance rating” since. the 
inception of the accountability system. Arguing against a conclusion of- Board authority is the 
subsequent enactment of Section 39.073, particularly the 2001 amendment to subsection (a).‘. 
Subchapter D also appears to grant specific authority to either the agency or commissioner at 
Subsections 39.072(b) and (c,” . Section 39.182. has since at least 1990 required an agency 
report of one of the AEls indicators and appears to envision an agency definition. . 

Thank you for your consideration of this request. Should you need any addiionat information, 
please contact David Anderson, General Counsel; at 463-9720. - - _ 

Felipe -Alanis 
Commissioner of Education 

. 

DA:lmw 

Enclosures 
L 

. . 

36Acts~l,~L&g.Sess.Ch.725. Arelatedam~wasmadeinthesamebiA~Section39,051,~~subsectbn(g) 
requiring the comrnkiito’adopt accauntabilitjcmeas~~oassesstheprogress~studentswhodonotpa’sstherequfred 
state assessments. 

38 At Subsections (a)0 and (8). See the dkwsion ofthisSectionanditspredecessoratfootnoteZ8above.. 
37 Several recent addii to Subchapter D may also be relevant. Section 39.0721 esW&hesaGoldPe&rmaweRatrng 

Program” developed by the commksii m addii to” the ratings establii under section 39.072. Acts 2001, ti Leg. 
Sess. Ch. 834. Section 39.0731 as added in 2001 requires the cornmkiier to Vevekp an alternative accmdita&q pii . 
prograrrf for certain students that lnust include an anaIysis of student performance and improvement on ir-dkators determined 
by the commissioner under Section 39.073(a)” Acts 2001, * Leg. Sess. ch. 1504. ! 


