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March 6,2002 OQlNlONCOMPJlifTEE > 
Ms. Susan Gusky - 
Division Chief, Opinions Committee 
Office of the Attorney General 
P.O. Box 12548 
Austin, TX 7871 l-2548 I.D. # +!JSWj 

Dear Ms. Gusky, 

I would appreciate an Attorney General’s opinion regarding the fonvarded information from 
Senator Chris Harris’ office. 

Thank you in advance for the time and consideration for this request. If you have any questions, 
please call Steve Foster in my committee office at (5 12) 463-0345 or Peggy Dodson in Senator 
Harris’ office at (512) 463-0110 or (817) 861-9333. 

Sincerely, 

Kenneth Armbrister 

P-0. Box 12068, Austin, Texas 78711 
512/463-0345 FAX 512/475-2015 TDD l-800-735-2989 
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February 15, 2002 

The Honorable Ken Armbrister 
Chair, Senate Criminal Justice Committee 
P.O. Box 12068 
Austin, Texas 78711 

Dear Chairman, 

My office has been contacted regarding the need for an Attorney General Opinion for the City of 
Azle and I would appreciate you making a formal request for me. They need an opinion as to 
whether the Nepotism Section of the Azle City Charter or any State Statue has been violated in 
the promotion of the son of an elected council member to a higher position in the Police Dept. 
Azle is a Home Rule City and their Charter can be accessed on line at www.ci.azle.tx.us, but for 
your convenience I have noted two sections which address this situation: 

SECTION 11.03 - NEPOTISM: 
No person related within the second degree by affinity, or within the third degree by 
consanguinity to any elected officer of the City, or to the City Manager, shall be 
appointed to any office, position or clerkship or other service of the City. 

SECTION 3.08 - CITY COUNCIL NOT TO INTERFERE IN APPOINTMENTS: 
Neither the City Council nor any of its members shall direct the appointment of any 
person to office by the City Manager or by any of his subordinates. Except for the 
purpose of inquiry, the City Council and its members shall deal with the administrative 
services solely through the City Manager and neither the City Council nor any member 
thereof shall give orders to any subordinate of the City Manager, either publicly or 
privately. 

Upon reviewing both the Azle Charter and all of the applicable state statutes, I request that an 
opinion be offered as soon as possible in this matter. This is extremely timely and a prompt 
response would be appreciated .For additional background material I have attached a letter from 

Municipal League and a letter from the City Attorney addressing this matter. 
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November 7,2001 

Jerry Guillory 
City Manager 
City of Azfe 
613 S.E. Parkway 
Me, Texas 76020 

RE: Interpretation of Azle’s Nepotism Prohibition 

Dear Jerry: 

You have asked for a more detailed opinion from this office about whether Azle’s 
Charter and state law preclude the appointment of a relative of a council member to the 
position of interim police chief. The facts in this instance are that Councilmember 
Arrington’s son had been on the police force for more than two years prior to her election 
to the council in May of 2001. 
city manager, 

He has recently been appointed interim police chief by the 
Under the charter, the city council has no role in the appointment of interim 

police chief. Nepotism prohibitions are found in Chapter 573 of the Texas Government 
Code and Section 11.03 of Azle’s Home Rule Charter. The issue presented is whether 
state law preempts and precludes the applicability of AzJe’s Charter. As we have 
discussed, this office has rendered an opinion that the charter is not preempted. However, 
a reasonable interpretation could be made to the contrary. Therefore, in this letter I will 
attempt to explain the basis of the opinion this office previously rendered and the argument 
that the charter is preempted by state law, 

Your charter is much broader than the state nepotism statute and provides no 
exceptions.’ Section 11.03 of your charter reads as follows: 

No person related within the second degree of affinity or within the third 
degree by consanguinity between the elected officer of the city or to the city 
manager shall be appointed to any office, position or clerkship, or any other 
service of the city. 

While state law regulates only the appointment of a relative of a member of the goveming 

body or appointing officer, by the governing body or appointing officer, to a compensated 
position, your charter applies to the appointment of a relative of a council member by 
anybody to any office or position of sewice within the city. Therefore, the clear language 
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of your charter prohibits the city manager from appointing the son of a council member to 
the position of police chief. However, your charter is prospective in application and does 
not preclude the continued service of a person employed by the city prior to the election 
of his relative to the council. Under your charter, the related employee may retain the 
position he’held at the time his relative was elected to office, but may not be appointed to 
any other office, position or service in the city while his relative is serving on the council. 

State law is both less strict in its nepotism prohibition and broader in its appfication. 
Chapter 573 of the Texas Government Code is less strict because it prohibits only the 
appointment of a relative of a member of the governing body or appointing official to a 
compensated position. (As opposed to Me’s Charter which prohibits the appointment of 
any relative of the council or city manager by any person to any position of the city, 
whether compensated or not.) State law is broader in its application because by inference, 
it requires any relative of a member of the city council to resign his or her position with the 
city if the employee was appointed by the city council to the position or employment less 
than six months prior to the election of his relative. Section 573.062 reads in relevant part: 

A nepotism prohibition prescribed by Section 573.041 or by a municipal 
charter or ordinance does not apply to an appointment, confirmation of an 
appointment, or vote for an appointment or confirmation of an appointment 
of an individual to a position if: 

1. the individual is employed in the position immediately before 
the election or appointment of the public official to whom the 
individual is related in a prohibited degree; and 

2. that prior employment of the individual is continuous for at 
least. . . 

. . . . 

w six months if the public official is elected at an election 
other than the general election for state and county 
officers. 

Therefore, under state Jaw, the nepotism prohibition relates back to a time prior to 

the election or appointment of a relative, The issue presented is whether this prwision 

preempts the application of Azle’s charter nepotism prohibition. Azle is a home rule city 
authorized by Article X1, Section 5 of the Texas Constitution. A city with a population of at 
least 5,000 inhabitants is authorized to adopt or amend its city charter by a majority vote 
of the qualified voters of the city, although a city may not adopt or amend its charter in a 
manner that contravenes the State Constitution or general laws that the Legislature has 
enacted. Therefore, home rule cities possess the full power of self government and look 
to the Legislature not for grants of power, but only for limitations on their power. M.J.R.‘s 

- 
.- . 
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Fare of Dallas v. City of Dallas, 792 S.W. 2d 569, 573 (Tex. App. - Dallas 1990 writ 
denied). An ordinance or charter of a home rule city that attempts to regulate a subject 
matter preempted. by a state statute is unenforceable to the extent it conflicts with the state 
statute. See, City of Brookside village v. Comeau, 633 S.W. 2d 790,796 (Tex. 1982, cert. 
denied). However, the mere fact that the Legislature has enacted a law addressing a 
subject does not completely remove the subject matter from regulation by a home rule city. 
CityofRkhardson v. Responsifh Dog Owners of Texas, 794 S.W. 2d I?, 19 (Tex. 1990). 
Instead, a court must consider whether it reasonably can construe a general law and a city 
charter so as to effectuate both. If so, the court will not hold the city ordinance or charter 
provision void. A general law and a city charter will not be held repugnant to each other 
if any other reasonable. construction leaving both in effect can be reached. City of 
Beaumont v Fall, 116 Tex. 314, 291 S.W. 2d 202, 206 (1927). Thus, if the Legislature 
chooses to preempt a subject matter usually encompassed by the broad powers of a home 
rule city, it must do so with unmistakable clarity. 

In Attorney General Letter Opinion 93-30 the Attorney General determined that a 
charter provision similar to Azle’s nepotism provision could be construed to effectuate both, 
and therefore, was fully enforceable. In the opinion, the Attorney General did not address 
the applicability of the grandfather section, Section 573.062, except by reference in a 
footnote. 

This office has rendered an opinion that the preemption is inapplicable because 
there is no “unmistakable clarity” in the legislative intent, and Chapter 573 addresses a 
different type of nepotism provision than Section 11.03. We have interpreted the 
preemption in Section 573.062 to apply only to nepotism provisions that, like Chapter 573, 
deal with the appointing authority of an elective body or appointing officer. The exception 
in Section 573.062(b) would only be relevant in that instance. Furthermore, Section 
573.062 is a grandfather provision that precludes the resignation of an employee when the 
relative is elected if the employee meets the continuous employment requirements of that 
section. Azle’s charter is prospective only, and does not require the resignation of an 
existing employee. Therefore, it is not in conflict with Section 573.062. 

. 

Given that opinion, Wayne and I admit that the Jaw is not a science, and legal 
provisions are subject to interpretation, especially if there is no case law on point, as in this 
instance. The position we have taken is a conservative one. The preemption language 
in Section 573.062 cited above is worded very broadly and can be read to preempt the 
application of a municipal charter nepotism provision to any previously appointed 
employee, both retroactively and prospectively. It is not unreasonable to interpret Section 
573.062 to apply to all charter or ordinance nepotism provisions and to determine that 
Section 11.03 is preempted. If 11.03 is preempted, then our city manager would be 
permitted to appoint a relative of a council member, so long as the council member does 
not participate in the appointment. 

W:UZLEtETTERS\Guitlory.BE.003.wpd 
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If the city desires, we can take steps to request an Attorney General opinion on this 
matter. Chapter 402 of the Government Code, a copy of which is enclosed herein, lists 
persons who are authorized to request an opinion. The most common method is to ask 
your legislator to request an opinion as a member of a legislative committee. 

I know this has been a difficult issue, and hope this letter has clarified it somewhat. 
If not, or if you have any questions at all. please do not hesitate to call. 

Sincerely, 

EAE/kb 

FEB 13 2882 11:SO 817 332 4748 PQGE. 05 
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Februuy 7,2002 

Ms. Linda Anington 
Councilmember, City of Azle 
PO. Box 405 
We, Texas 76698-0405 

Dear Linda., 

Thank you for your inquky to our legal department. Please accept this in response to your 
Ietter The City of Me is a home rule city whose charter provides for the city manager 
form of government. Your letter indicated that your son was hired as a police officer by the 
city’s police department in 1996- In 1997, he was promoted to Lieutenant a position he 
continuously held until October of 2001, wbn he was appointed to the position of Chief’ of 
Police In May of 2001, you were elected as a ci@ councilmember.. Upon his appointment, 
concerns pew regarding your status with the city, Td whether either of you might be 
legally required to resign. According to your letter, ydti’have been requested to resign your 
post, and you are asking whether you are legally required to do so under Texas nepotism 
laws in order for your son to remain as Police Chief 

It is my opinion that you are not requid to resign in order for your son to keep his job, and 
that he is not required to resig in order for you to keep your post. My reasoning follows: 

The Azle City Charter addresses nepotism and spec%cally states that: 

No person related within the second degree by a&rity, or within the third degree by 
consanguinity to any elected officer of the City, or to the City Mbager, shall be appointed 
to any office, position or clerkship or other Service of the city.. 

SE~ON 11.03, tin Cm CHARTER ?‘he charter fix&her esbblishes that: 

Neither the city council nor any of its members shall direct the appointment of any person to 
office by the City Manager or by any of his subordinates. Except for the purpose of inquiry, 
the city council and its member shall deal with the administrative services solely through the 
City Manager.. . 

SECTION 3.08, mE CITY &kR’IER. The charter does not address nor contain any 
provisions dealing with any exceptions to the nepotism provisions. 

Chapter 573 of the Texas Government Code generally prohibits public officials from 
appointing, confirming the appointment of or voting on the appointment of a close relative 
to a paid position. “Close relatives” include those related within the third degree of 
consanguinity, i.e- blood or adoption, or within the second &gee of afIi.nity, i.e- marxiage. 
TEX GOV'T CODE ANN. 3 573-041. A paid position is one thti is paid from public hds, 
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directly or indirectly- lit is imports to also note that the statute does not simply apply to 
any person employed by the city. Instead, it specifically, and only applies to “public 
officiak”, which includes any o&ers of state or local gcyemrnent The term is also defined 
to include individuals upon whom the law confers a sovereign fktion of government, to be 
exercised largely inciependent of the control of other. AZ&e itiep. $ch.Dist. v. Stanley, 
280 SW2d 578 (Tex, 1955); &IN v Rio Grade c’orrsoi. I&p. Sch.Dist., 616 S. W..2d 
658 (Tex AppXastland 1981, no tit).. 

In other words, the statute applies to any city official who is the ‘%A hiring authoriw or is 
a member of the governi% body who has finat hiring au+&ority The&ore, if a city council 
has fTina1 hiring authority, then the nepotism timitations would apply to “close relatives” of 
any members of the city council. If the civ manager has such authority, then he or s!! is 
prohibited from hiring his or her close relative, but may hire a councilmember’s close 
refative. 

The delegation of this hiring authority will not operate to eliminate the prohibition. Tex. 
Atty. Gen Op.. DIM-20s (1993). Becar_lse the key determination is whether the oB%ial may 
mcise the power, city councilmembers, for example, may not avoid a nepotism @roblem 
by delegating their hiring authority. -4 home rule city, however, may successi%iiy delegate 
this hiring authority as iong as it is done through a charter provision Ifthe delegation is by 
ordinance, it till not be effective and the s&lute will stand A Home rule city also has the 
authority to provide for stricter limitations provided they do not cotict with state Iaw. 

Generally, in a city m-gel- rorm of government, the city manager has the 1Tulaf: hiring. 
Consequently, the city manager will be prohibited i?om hiring his or her close relatives, but 
may hire those of councilmembers. Azle has, as permitted by law, enacted sticter nepotism 
ties by not only prohibiting the hir@ of close relatives, but by also prohibit& city 
councilmembers from even interfering with the hiring process by the city manager.. In 
addition> the city rn~~a~er is also specifically prohibited &cm hiring and appointing the close 
r&tives c>f sy czxci1~rnexbe.r~ which is even more restrictive t.ha the statutory 
prohibition. 

The Azle charter, however, does not appear to address the exceptions for continuous 
employment provided for in Chapter 573. In the absence of the city charter spec%cally 
addressing this issue, the statutory prov%ions tiU apply These exceptior~ p-wtide that 
although an employee r-nay be forced to resign his or her job if a dose relative iz elected or 
appointed to city councii, under certain circumstances, the employee would not be required 
to resign his or her post Spec&ally, Section 573.062@)(l) & (2j(E3) provide that if a 
relative has been continuously employed by the city for at least six (6) months prior to the 
councilmember assuming office after bein, Q elected, then the employee is not required to 
resign his or her position TEX GOV'T COD, ANN.. $573 062 K the official was 
appointed, then the employee must have worked continuously for the city for thirty (30) 
days in or&z for t&e except& tc 2ppiy- id- To guaiif$ for either exce@ion, ‘&kr 
continuous employment” must be immediately prior to and urtln:erru_pt.ed employment. 

PAGE. 86 
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Chxriy, hd you been elected to of&e st I! tke when your son LVWI~ have been employed 
as Lieutenant for than six month, then he would have been legally required to resign his job 
Jhw~er, he had been employed in the szme position for approtitidy four (4) years prior 
tc vmr eiestion Your letter did mt jnr;;sate that upon your ass~zzkg office that he XQG, 
re&ested to resign, nor was he required to do so. This is so because the continuous 
employment exception appiie< and operated to icogt him in ofice Tex. My. tin. Op. 
D%&45. ??ae fddct that he was Ia+- LL1 pmcted to Police Chief does ix% @ve rise to any legal 
requirement that he res&n or that you resign.. The nepotism limitation that Lvould have 
required him to resign hisf& e&ted when you VV”, --e elected to office, and not when he was 
promoted In addition, I do not believe that there are any iegaf requirements mandating that 
you resign your post as counciimem’oer CWesS your charter specifica@ a&ires~es i3e 5i3ne 
set of circmtances thti exist now with your son, t&e se no statutory requirements tkt 
would force you to resign under nel;o;ism rules or any other ruk 

1 hope tiat this has ansxer& your question. Should you reqtire any f’urther information, 
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