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County Attorney .
Yaung County Re: Legality of paying a con-
Graham, Texas . stable's salary while he

1s temporarily being paid
as a clty policenman, re-
placing a policeman who is
111.

Dear 8Sir:

. You hﬁve requested an opinion on the following ques-
tions:

"1. Is the acceptance by a constable of a
temporery paid position as a policemai of an
incorporated city, to replace a regular police-
man who 1s 111, such an abandonment of the former
poesition d8 to preclude the county treasurer
from paying him the consteble's salary?

"2, If the county treasurer is unauthorized
to pay such salary during the existence of such
Temporary employment by the city, wolild he be
authorized to resume paying such salary upon the
termination of such temporary employment by the
city and before the re-election of the constable
to his office as constable?”

Section 40 of Article XVI of the Constitution of Texas
provides in part:
"No person shall hold or exercise, at the
same time, more than one Civil O0fTice of emolu-
ment ., . .(g;cepti_ons not applicable/.”

A policeman of an incorporated city le an offlcer within
the meaning of the above quoted constitutional proviaion. Iggin
v. State, I77 8,W. 24970 (Tex. Crim. 1944). Likewise, a con- -
stable 1s an officer within the" meanihg of the above quoted coii-
stitutional proviaion. Torno v, gochgget;eg 221 8.W. 623 {Tex.
Civ. App. 1923). In the n case vas held that Section
40" of Article XVI of the Cons 1tution of Texda prohibited éne
person from being st the same time a policeman of an incorporated
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city and a deputy sheriff. In the Torno csse it was stated st
page 624:

"If the officer who levied the execution in
thls case, the ssid Gentry, while being the legal
and duly qualified constable, was subsequently
appointed town marshal of the legally incorporated
town of Sintcn, had duly quelified and ected as
such, he ceased to he and vacated hisg office of
constable and became the town marshal, an office
wholly incompsastible with that of constable, and
would have no power to exwcute writs of execution
such as was done in this cas2. See Article 16,

8 40 of the Constitution by Harris, and cases

cited; 8tate v. Brinkerhoff, 66 Tex. U5, 17 S.W.

109; Alsup V. Jordan, 66 Tex. 303, 6 S.W. 831,

5 Am. St. Rep. 53.' “a
Therefore, it is our opinion that Section U0 of Article

XVI of the Constitution of Texas prohibits s constable from being

at the gsame time & policeman of an incorporated city.

Apart from the constitutional prohibition contained in
Article XVI, Section 40, 1t 1s 8lso & rule of common law that e
person cannot hold twe offices where the duties of the offices -
are incompatible. State v. Brinkerhoff, 66 Tex. 45, 17 S.W. 109 -
(1886) ; Thomas v. Abernathy County Tine Indeperdent School Dist.,
290 €W, 152 (Tex. Comm. App. 1997). Irvin v. State, supre, held
thet the office of town marshal is "wholly Incompetible with theat
of constable.” We think 1t follows from that holding that the
position of city policemsn 1s Iincompeiible with the office of
constable.

In Pruitt v. Glen Ross Ind. 3chooi Diat. Ne, 1, 126 Tex.
45, B4 3.W. 24 1004, 100 A.L.R. 1158 (193571, the Supreme Court
stated, at B4 £.W. 23 10Q7: .

"The text, 34 Tex. Jur. 354, Sec. 19, sum-
merizes the rule, thus: 'Having elected to sc-
copt and quslify for the second offlice, ipso
facto g ag a matter of law, he vacates the first
"?fﬂce. This is true, where "Both o?%ices are
‘Pleces of emolument, regardless of whether they
are incompatible, and if they are incompatible
there is & vacation of the first office regardless
of whether both are offices of emolument within
the meaning of the Constitution. In such circum-

. stances the constitutional provision that all of-
ficers shall continue to perform the duties of

thelr offices until a successor has been gualified
does not apply.'"
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In an annotation to this case, 100 A.L.R. at 1164, it
is stated:

"It is a well-settled rulerof the common law
that a person cannot at one and the same time
rightfully hold two offices which ars incompatible,
and thus, when he accepts eppolntment to the second
office, which iv incompatible, and: qualitiea he_
vacatas, or 31 implication resigns, the I Trst office.

Therefore, we agree wilth gour conclusion that when the

constaeble accepteﬁ the sppointment &3 5 policemen of an incor-
porated clty he vacated hls offlice of constable and the county
treasurer was unauthorized to pey him any salary as constable
after he assumed the dutles of city pollceman. We are assuming
In this oplnion that the appointment tc the latter office was in
accordance with the charter and ordinancea of the city for which
he served as policeman.
- The person in question can resume the office of con-
stable only by being appointed to fi1ll the vacancy heretofore
c{eated or by being elected to the office at the next general
election.

SUMMARY

One person cannct hold or exercise st ths same
time the office of constable and the office of city
policeman. When a constable accepts an appointment
Aag a policeman of ar incorporated clty, he vacates
his former office; and the county treasurer 1is not
authorized to pay him any salary as conatable from
the date of hias acceptance of the 1&tter office.
Sec. 40, Art. XV{ Tax. Const.;
177 S.W. 2d 970 {Tex. Crim. lgfm)
221 S.W. 623 (Tex. Civ. App. 192
Rose Ind. 3Scho ist. Ng
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