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Hon, Allan Shivers Opinion No, V-1199

Governor of Texas :
Austin, Texas . Re; Eifeet of Senate Bill No, 236

(mBuranece Code), if it hbecomes
law, on the gross premium re-
ceipts taxes of insurance ¢om-
panies as levied in House Bill
285 (The Omnibus Tax Law),

Dear Governor Shivers:

Your request for an opinion states that a question has
been raised as to a possible conflict between Senate Bill 236,
Acts 52nd Legislature, known as the Insurance Code, and House
Bill 285, Acts 52nd Legislature, the Omnibus Tax Bill, You point
out that House Bill 285 levies the usuzl gross premium tax on
insurance companieés and re-enacts the ten per cent increase
passed by the Fifty-first Legislature at its First Called Session,
while Senate Bill 236 specifically provides that “Domestic insur-
ance companies shall not be required to pay any occupation or
gross receipt tax except as otherwise provided by this code.”
You then call our attention to House Concurrent Resolution No,
179, and ask the following question:

“In the event I sign Senate Bill No. 236 would the
tax levied in House Bill No, 285 be a valid and enforce~
able tax?"*

Senate Bill No, 236, the Insurance Code, as finally passed
by the Legislature, is very voluminous, consisting of 517 legal type-
written pages, and is evidently the result of months of research, It
purporis to expressly repeal 243 separate articles of the Revised
Civil Statutes of Texas, 1925, and 96 separate acts: of the Legisla~
ture, and in additiom, all laws or parts of laws in conflict with the
Code, Your request was received by us on June 20, 1951, and by
reason of the short time available to us before you must act on
this measure on or before June 28, 1951, it is impossible for ue
to check this code in detail, We have, therefore, been compelled
to confine our discussion to the one spécific question you have pre-
sented, . ’
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The Insurance Code (5.B. 236) passed the Senate on
April 10, 1951, by a viva voce vote, and passed the House on May
23, 1951, by a record vote of 103 yeas and 9 nays. It appears from
the certificate of the Secretary of the Senate and the Chief Clerk
of the House that Senate Bill 236 was corrected by House Concur-
reat Resolution No. 179 on June 7, 1951, The evident purpose of
the Resolution was (1) to place in the code the provisions of five
bills adopted by the Fifty-second Legislature prior to the passage
of the code, some of which were then effective and some of ‘which
were not, and (2) to remove from the code three separate statutes
(Articles 7064, 7064a, and 4769) levying gross premium receipt
-taxes and strike the enumeration of these three statutes from the
"express repeal® section {Section 4) of the code, The obvious
purpose in removing the taxing statutes from the code was by
reason of the fact that there was some doubt as to whether the
taxing statutes would be a revenue bearmg measure and, if so,
whether it would be invalid under the provisions of Art:.cle I11,
Sec, 33 of the Constitution of Texas the bill havmg originated in
the Senatse ! .

' - O! course, under the Const1tut1on (Art. III, See. 30)

. “No law shall be passed except by bill," but based on the “enrolled
bill rule® we think the procedure followed by the Legislature to

accomplish the removal of the tax statutes from the Code was

-+ valid, Ellisor v, Texas Liquor Control Board, 154 S,W,2d 322
(Tex, Clv, App. 1941, é¥ror rel.), Iu other words a duly enrolled,

authenticated, and approved bill 1mports absolute verity and con-

stitutes a ¢onclusive record of adoption of the act, as enrolled,

in a¢cordance with comstitutional requirements, Blessing v, City

of Galvestom, 42 Tex. 641 (1875); Williams v, Taylor, 83 '%ex, 6067,

N 892); Tacksop v, Walker, 12] Tex, 303, 49 S,W.2d 693
(1932). King v, Texxell, ZI8 5. W, 4Z (Tex. Civ. App. 1920, error ref.),
This is go evon whereé, as in the Ellison case, the certificates show
correction of a bill by resolution prior 1o being enrolled,

‘ The aet under review in the Ellison case had attached
theretb the - certiﬁcate of th@ Ch:ef. C}.erE of {He House

“1 hereby certify that H,.B. No. 373 was passed
by the House on Maxch 20, 1941, by the following votes:
: yeas 1nz, n.ays 16,*

o The ccrﬁﬁente of the Seeretary of the Senate appearmg
thenunde: nad e
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“I hereby certify that House Bill No, 373 was
passed by the Senate with amendments on April 17,
1941, by the following vote: ayes 29, nays 0; and that
the Senate receded from the amendments to House
Bill 373 as shown by Senate Resolution No, 125 on
May 7, 1941, by the following votes: yeas 24, nays 2,”

In over'ruling the contention that the act was passed
in violation of the Constitution, the Court said:

*The ‘enrolled hill rule’ is applied by the courts
in Texas, which, as stated in Texas Jurisprudence, Vol,
39, pe 121, is as follows: ‘In the review of enactments,
the Courts of Texas have long since adopted the so-called
*enrolled bill rule”, to the effect that a duly authenticated,
approved and emolled statute imports absolute verity
and is eonclusive that the act was passed in every respect
ac8ording to constitutional requirements, In other words,
aceording to the settled rule an act passed by the Legis-
lature, signed by the proper officers of each house, ap-
proved by the Govérnor, or passed notwithstanding, and
filed in the office of the Secretary of State, constitutes
a conclusive record of the passage of the act as enrolled,
As against this record resort may not be had to a proc-
Jamaition of the Governor, to the terms of the bill as
originally introduced or amendments thereto, to the jour-
nal of the Legislature, nor to parol evidence for the pur-
pose of 1mpeach1ng or invalidating the law,' The opinion
of Justice Gaines in Williams v, Taylor, 83 Tex, 667, 19
S5.W. 156, make it unnecessary, in this opinion, to show
why the journals of the Legislature or Senate will not be
yeceived to impeach-an enrolled bill, See also King v.
Terrell, Comptroller, Tex, Civ. App., 218 S.W, 42, The
evidence relied upon by appellants as establishing that
the bill, as pagsed by the House of Representatives, was
passed by the Senate with amendments depends upon en-
tries in journals of the House, To receive such evi-
denee would be contrary to the ‘enrolled bill rule’,

“ s+ 3 HiB, No, 373 is therefore duly enrolled, and
recourse o the Journals of the House or the Senate to
impeach 1ts validity will not be permitted, It shows’
F—L{fs Jace that it received the required numbet of

Y5 #adh house. And while the Secretary of the
Sehate saw fit to céﬁy WIth respect to the Senate 's
Paving ¥eceded from the ‘amendmments', In 50 doing
he was not dis€harging any constitutional duty, Bui
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if his certificate to such purport is made by him in
discharge of his legal duty, it must be conclusively
presumea ithat the Senale receded in a timely and prop-~
er way, And, as appellees state: 'No evidence behind
the B.r'%al constitutional indicia of passage would be per-
mitted to show that the Senate had not properly “re-
ceded” from its “amendments®,' There are states in
which the ‘enrolled bill rule' does not prevail, But

the law in this respect in Texas is too well settled

to admit of any question, We will not therefore dis-
cuss authorities to the contrary from other states.
Therefore we overxrule appellants’ contention that

H.B. 373 shows on its face that it was passed in vi-
olation of the constitution, or that it was so shown by
the journals,® (Emphasis ours,)

In our opinion the Ellison case is controlling here, and
the Insurance Code (S.B. 236), as enrolled, not containing the three
toxing statutec (Arts, 7064, 7064a, and 4769), nor expressly repeal-
ing them, l2ft such statutes in force and effect, unless such stat-
utas are repealed by implication as a result of the provisions in
the Code providing that “domestic iAsurance companies shall not
be required to pay any occupation or gross receipt tax except as
otherwise prowvided by this Code,®™ and “no occupation tax other
than hereln imposed shall be levied by the State or any County,
City or town, upon any insurance orgauization herein subject to
the occupation tax in proportion to its gross premium, or its
agents,® and that “the occupation tax imposed by this chapter shall
be the sole occupation tax which any company doing business in
thise Sfate vnder the provisions of thiz Chapter shall be required to
pay.” )

The Code (Arts, 5,49, 5.68, 8,24(e}, 9.23, 15,18, 19,11}
does in fact levy certain gross premium taxes against insurance
companies to be paid into vayious spzcial funds of the Board of
Insurance Commissioness for enforcement purposes, While it
may well be that some of these levics are occupation taxes, none
are levied fox general rewenue purposer and hence the levy there=
of in Senate Bill 236 does not ¢onstitute “raising revenue® within
the meaning of Section 33 of Article Il of the Comstitution of Texas,
This section does not apply to bills which may incidentally raise
revenue, Day Land & Cattle Co,,v, State, 68 Tex, 526, 4 S, W, 865
(1887)3 James ¥, Gulf [nsuranée Co., 179 S.,W.2d 397 {Tex, Civ, App.
1944), réversed on othier groends 143 Tex. 424, 185 S.W.2d 966 (1945),

_J:/ Arxticles 4,01 and 4,06 of the Insurance Code,
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The provisions quoted above appear to be in conflict
with the provisions of Artieles 7064, 7064a, and 4769, all of which
are part of the so~calléd "Omaibus Tax Law,” If this is so, then
ithe question azises ag to whether these provisions and the general
repealing clause in the Code eculd opexrate as a repeal by implica-~
Hon of Articles 7064, 7064a, and 4769, or any of the provisions
thexeof, We do not think so,

The pule is well established that repeals by implieation
e¥e not favored, Townsend v, Texrell, 118 Tex, 463, 16 S.W,2d
1063 (1929), The Insturanes Code (5.B, 236) and the Cmnibus Tax
Ast (H,B, 285) weye both passed at the same session of the legis-
lature and “nothing shoxt of expressions so plain and positive as
to foree uvpon the mind an irresistible convietion, or absolute neces-
gity, will justify a eourt in presuming that it was the intention of
the Legislature that their acts passed at the same session, should
abrogabe and annul one another,® Wright v, Broeter, 145 Tex, 142,
196 S.W,2d 82 (1946), T

For still as additional reason we believe the taxing
gtatutes (Awts, 7064, 7064a, and 4769) have not been yepeaied and
that the gross premium taxes levied by H.B, 285 will be effective
if approved by you, The Insurance Code (S.B, 236) fina:ly passed
the Legislature on May 23, 1951, The Omnibus Tax Bil: (H,B, 285)
was finally passed by the Legislature on June 6, 1951, by a vote of
136 yeas and 17 nays in the House, and 29 yeas and 2 nays in the
Senate, This latter act (H,B, 285) expressly amrended sarticles
7064, 7064a, and 4769 so as to increase the tax evied therein,
{=ections XV, XVIII, and XXI of the Omnibus Vax BilL}

Thus 1t is to be obsexved that H,B, 255 is the latest ex-
pression of the Legislature, and to the extent of any confiict as be-
twean H, B, 285 and those prawisions of the Tnsurance Code, above
quoded, H.B, 285 will p¥evail, This accords with the well estab-
lished yule that the lajest expreasgion of the Leyislature will pre-
vail, axd the statute last passed will prevail over a statute passed
‘prio# to i, irrespestive of whether the prior statute takes effect
before or after the latey statute, "ain v, State, 20 Tex, 355}
Waight v, Broeter, 145 Tex, 142, 196 B3, W.2d BZ (1946); People v,
Kﬁﬂ"m. 12, 160 N.E. 60 {1928); Newbauer v, State, 200
W, 118, 161 N.E, 826 {1928); State ¥, Schaumbury, 139 La, 270,

89 So, 536 (1921)¢ State v, Marous, 34 N.M, 378, 251 Pac, 454
(1929); 1 Sutherland Situtory Construction (3rd Ed, 1943) 484,
See, 2203 Att'y Genmy Ops V=990 {1950) and authorities there cited,
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Fuxther, in the event of conflict hetween the Code z2nd
the tax statutes as amended by House Bill 285, the provisions of
the tax statales will prevail for siill another reasom, One of the
purposes expressed in the title of the Code is the presexvation
of substantive law existing prior to the adoption of the Code, Re-
peal of tax statutes is not a subject expressed in the title, A4 bill
upon one subject may not be passed under a title expressing
another, Therefore any provision of the Code that may be suid to
have as its purpose the repeal of the tax statutes is invalid, Texas
Constitutien, Article III, Section 35; Gul Insurance Compasy ¥,
James, 143 Tex, 424, 185 S,W.2d 966 {1935,

In view of the foregoing authorities, we do not believe
that the Insmranee Code {S.B. 236}, if it becomes law, will affect
the validity or enforceability of the gross premiwm receipls taxes

levied by House Bill 285, and your question is aeeordingly answered
ia the negative, )

SUMMARY

Senate Bill 236 (The Imsurance Code) adop¥ed at the
Regular Session of the Fifty~-second Legislature, if it be
comes law, will not aflest the walidity and enforceability of
the gross premium weeeipts taxes levied in House Bill 285,
Acts 52nd Legislature (Omuibes Tax Law),

Yours very truly,

PRICE DANIEL
Attorney Gemeral
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