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Deaxy Mr. Eck:
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Your request for an opinion of thia Department
is subatantially as follcws. ﬂ S

b
"

o "rayntte Gounty has its county officers
on a salary basis and 1ts precinet officers,
such as the coamstable and justioce of the peaoce,
on a fee basis. One of the constables arrested

- a defendant in a forgery case and_$hen bruught
. him;to “the oounty Jailgt . ‘

'{d( o
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o nTn view bf the abdve facts pleaée give
me- . your opinion on the fallewing quastians.

"l. How much 1S the constable entitled
to for making the arrest and committing the

. prisoner?

T

: . "2, Under the above facts, what milaage
is' the constable entitled to iIf he travels 8

< miles with the warrant to make the arrest and
+ 86 miles with the prisoner from the point of
» making the arrest to the county 3ail in his
_own automobile? '

"3, Does Article 1029 C.C.P. as amended

lby the 43rd Legislature entirely supersede the

0ld Article 1029 C.C.P. since the old Article

1029 C.C.P. gives more detailed fees for services

performed by the officer? 1In other words, which
Article are we to follow, the old Article 1089
C.C.P. or the new Article 10289 C.C.P. as amended
by the 43rd Legislature in 19337?"

Article 1030 of the Code of Criminal Procedure

provides in part as follows:
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"In each county where there have been cast
at the preceding presidential election less than
3,000 votea, the sheriff or consteble shall re-
oeive the following fees when the charge is a
felony:

®. . . provided, that in counties that
have a population of less than forty thousand
inhebitants, as ghown by the preceding Federal
census, the following fees shall apply: Feor
executing each warrant of arrest or capies, er
for making arrest witheut warrant, whea auther-
ized by law, three dollars and fifteen centa for
each mile actually and necessarily traveled in
geing to place of argest, and fer cenveying
prisoners to jail, mileage as provided for in
subdivision 4 shall be allowed;. . .

"

"4, For removing a priscner, for each mile
going and coming, including guards and all other
expenses, when traveling by railroed, ten cents;
when traveling otherwise than by railroad, fifteen
cents; provided, that when more than one prisomer
is removed at the same time, in additien to the
foregeing, he shall only be allowed ten cents a
mile for each additional prisconer.”

Pursuant to the established departmental rul-
ing of this office and the Comptroller's office, Article
1030 applies to all counties having & pepulation eof less
ther 40,000 inhabitants according to the preceding Fed-
eral census regardless of the number of votes cast at
the preceding presidential election. Fayetts Qeunty has
a pepulation of less than 40,000 inhabitants; thesrefors,
Article 1030 is applicable %o that county and its con~
stables.

Article 1020, C.C.P., provides, in part, as
follews:

"Sherlffs and Constables servimg process
and attending any examining court in the ex-
anination of any feleny case, ahall be entitled
te such fees ag are fixed by law for similar
servicea in misdemesensr cases im Seunty Geurt
to be paid by the State, not te excesd Foudr and
Ne/100 ($4.00) Dollars in any ome dase, amd



Hon. Homer D. Eck, Page 3, V-112

mileage actually and necessarily traveled in
going to the place of arrest, and for eonveying
the prisoner or prisoners to jail as provided

- in Articles 1029 and 1030, Code of Criminal Pro-
cedure, as the facts may be, but no mileage
whatever shall be paid for summoning or attash-

" ing witnesses in the county where case is pending.

Provided no sheriff or constable shall recelve
from the State any sdditional milesge for any -
subsequent arrest of a defendant in the same oase,
or in any other oase in an examining sourt or in
any distriet court based upon the same charge or up-
on the same criminal act, or growing out of the same
criminal transaction, whether the arrest is made
with or without a warrant, or before or after indict- -
ment, and in no event shall he be allowed to dupli-
cate his fees for mileage for making arrests, with
or without warrant, or when two or mere warrants
of arrest or caplases are served or sould have been
served on the same defendant en any one day."

In answer to your first feotusl situation, we
~are herewith enclosing a copy of Opialon No. 0-2574, ren-
dered by this Department on Apgust 3, 1940. Those fees
allowed in misdemeanor cases (Article 1085, ¢.C.P.) may
be taxed, but may not exseed FPour ($4.00) Dollars, to-

- ‘gether with mileage.

In your second factual situmtion, it is the
opinion of this Department that the comstable would be
entitled to fifteen (15¢) océnts per mile for the eight
miles travelsd to the place of arrest and a total of
thirty {30¢) centa-fer mile for returning said prison-
er to the county jall; fifteen {15¢} cents for the of-
ficer and fifteen (15¢) cents for the prisoner for each
mile actually and necessarily traveled when travelimg b
privats coaveyance. (Binford vs. Robinson, 244 S.W. 7{
However, when traveling by reil or bus, the sonstable
would be entitled to ten floy) gents per mile for each
mile going and coming and ten (1lO0¢) centa per mile for
returning said prisoner.

s Inasmuch as it is the ruling of this effice
that your dounty is governed by the provisions of Arti-
cle 1030, C.C.P., a dissussion of your third faetual
sitaation is not deemed necessary. Suffice it to say,
the Legislature, in 1933, 43rd Legislature, Chapter 69,
page 144, only amended Section 5 of Article 1029 of the
Code of Criminal Procedure. One or mere of the Articles
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or Sections of an Act may be amended without reenasting
the entire statute. (39 Tex. Jur., p. 127).

SDAARY

1. The fees due and ewing a conatable
performing services on a fee basis in Fayette
County, whose population is leas than 40,000
inhabitants accordinmg to the preceding Federal
Census, are governed by the provisions of Ar-
ticle 1030, 1020 and 1065 of the (ode of Crim-
inal Procedure.

2. A constable in Fayette County, whose
population according to the precedineg Federal
Census ia less than 40,000 inhabitants, would

"be entitled to fifteen (15¢) cents per mile for
the eight miles treveled to the place of arrest
and a total of thirty (30¢) cents per mile fer
returning seid prisoner to jail: 15¢ for the of-
ficer and 15¢ for the prisener for easch mile ac«
tually and necessarily traveled when traveling
by private conveyanos. (Binford vs. Robinson,
244 3. W. 807.)

Yours very truly

ATTORNEY GENERAL OF TEXAS

Burnell Weldrep

APPROVED MAR. 28, 1947
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