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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

: AUSTIN /
GROVER SELLERS . /

ATTORNEY GENERAL /’(/é Cdpee P e )
: f /Q/ :/r)/

v,

Honorsble John H. inters
Executive Direotor

State Department of Publlo Nellre
Austin 3, Texss

Opinion flo. O~

Dear lr, Winters: Re: ‘“lether & rmunipipslity is

Your request fox\ ou ! bove oap-
tioned matter has been recelved \by th dopartment. We quote

pXtoing agenciens and
s\ and ocustody of ohildren., For
others epplioadle to the licendl ng

u to Article 4442a, Article 69%5a;
p-095¢c, Hevised 01v11 ?t-tutea of

rticular question with reoference to this
w i8 whether or not s municipality may
nurseries, children's boarding homes,

$11¢ placing ugencles or other pleaes fer the care
stody of children as specified in the above
cited artioles apnd if 50 wihether that muniocipality
ray charze a fee for seoh licensmas, %e have an in-
stance in Texas where the city 1o oherging 15 fee for
e licensc to bosrd ochildren. You cen gee the hardship
thig might work on some boarding perenta or this 35
may have tc come fraom Community Chest money of the
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sguacy whioch muy be ualn? the boerding home. e
were not sure vhether this wes n velld charge
since the superior statute of the state, namely,
Article LLL2a, dirvats that this department issue
such liocenses without fee.

“In your opinion, plesse indicate whether s
" foe muy be sharged by the muniolpality under its
ordinance for any of the classifficatiocns oovered
which inoludes not only bourding homes for chil-
¢ren, inatitutions, child placing agencies dut
other places Tor thslr cere and custody.”

Section 1 of Article LALLZa, Vernon's Annctated Civil
Stetutes, providest :

“XYvery person, sassocolatlon or eorporstion,
whether opereting for charity or revenue, who
. shz:11 own, conduct or wmanage a day nursaery,
’ children's boarding home, or child placing
agency, or other place for the care or ocustody
of children under fiftecenr years of sge, or who
shsll solieit funds in this J3tate for any such

plsoe or institution, shall obtain an annusl

1icensne from the State Boerd of Heslth whioh
'y l1icense shal) be {ssued without fee, and under
1 such reasonable and uniform rules end regula-
e tions as sald Board shall presoribe. ¥Provided
1, that if said funds are soclicited by said asso-
%?‘ cistions or corporations through sny agent o
o agents thereof, only cne such license shall be
1 required by sach sald sssooiation or corpors-
o tion ror sach county of the State of Texas in
h it ~hicgh county seid funds sre solioited, '

L iSa ' -
B - ~"gotion 8 of Article &59m specifiecally trensfers the
fx! duties and respoasibilities placed in the State Boesrd of Health
3 4m Artiole Ai4L2a to the Divisloan of Child Welfers of the State
¥ Board of Control, asnd Teotion 8, supra, reads as follows:

1
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a0, 8. The licensiong, visiting and in-
spesotion of all agenoles required under Chapter
2G4, poage LLi4, of the Qenarnl snd “peclsl laws
uf the Neguler "e¢saion of the [let Legislature,
1929, now raequirad by the 7tate¢ Board of Heaith,
ahall be snd is nevreby transferred to and rede
a part of tixc dutiesz of the DPivision of Child
Yolfere cf the “tate %oerd of Control,™

_ In 1939, the legialsture pasved what 12 known ss
the "Public %olfare Aot aof 1939." (Asts of 1939, 5. S4k).
Feotion Ca of thinp 20t trensferred ":11 cf the rights, poweras
and duties heretofore couferred by lew cn the Tivision of
Child ¥elfare of the Board of Ccntrol, wher tot otherwise in
confliot with eny provbsions of tils nct, &re hLereby copn-
tinved in rfull force end cffect, znd ere hereby trensferred
$0, énd corderred upon the Ttate Jepsrtnent of Tublie ¥elfare
a8 orasated Py this Act, tnd shall He held, exercised and per-
formed by the <“tate Department of Tublic ¥Welfare ander the
provisions of this Aot snd tho seversl Actes now in force and
any amendment or arend-pnta thercto uhioh mizht be made.”

Tae "Fublic *elfare et of 1939" wes amended and

4g now Article (95¢. Feoticn 5§ of sald Artiole provides:

"There sirll be oreeteld 1in the tate Department
of Public Yelfero the folloaing Livipiona: s lTivision
of Child “elfare, e iM¥iaiza 5f Audts and accounts,

A Tivision of Ren=eroh and "tetlatics und suck cther
Divisicn: as the “recutive DMruotur muy fiud necessery
for effective s2i-inistratic . Tun lxecutive iirector
phall hnve the pover to allooate and roallooste
funotions amonr the Diviilong withis the Depaxtment
end heve the powanr and authority, nudbjeot to oclanzifti-
cation, to select, epproint, nad discherge auch ansist-
ants, olerks, stencgre;ters, suditors, bookkeepers,
and clericgerl #sscistents wn mny be necossury in the
‘aimialstretior of thc Zduties imposed unon the Ttate
Lepartment of “ublic ¥elfere within the limits of the
appropristions thet sry Le ~2du fOor the work of asid
l.epeartooent.”
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A careful reading of the above statutes reveals
that the Division of Child ¥elfare of the “tate Lenartment
of Public ¥e)lfare now has the powsr to license Aey Rurser-
Tes, oba{ldzen"'s boarding homes, ehild plecipg 2gencles snd
othor pleces for the care and custody of ohildren. The
gnontlon thut we must now deocide 18 whether the Division of

hild Yelfare of the ftate Department of “ublic ¥elfare has
the exelusiye wuthority to license seid homes for ohildrem.

It has been stated 1n Texas Jurf{aprudence, Vol.
30, peges 119, 120 snd 1213

"The polloe power is a grant Of suthority rrom
the pecple to thalr governnental agents for the
proteotion or the health, mafety, comfort and wel-
fare of the pudlic. Broasdly atated, the polioe power
of a sity 13 the power to govern, axercisaed elther
by restriction or ccupulsion in pramoting the general
good of the people. The eoxercise orf this powsr by
the municipelity is but s molde of exsrtiang the power
of the government of She State within the limits of
the munioipality.” . ‘

“The exercise of volice power 1s not en ianherent
righit of munieipel oarporations; suoh phases of it as
ney bs exercised must ooxw from legisletive grent. The
Tegislature nmay grant geaersl police powsrs and the
neans of enforoing respect end observencde. The grant
of this power to home-rule olities is found in the
provision of the enabling sot authorizing them t0
enforee all ordinances necasssary to protest health,
life and property, end to prevent and summarily
abate and remove sll nuisances and to preserve and
enforce the gond government, order and security of
the olty end i{ts inhabitants.,

“Generally spesxin unioipsl corporations
have the r %, unfsr e police power, to safeguard
comfort, and general welfsre of the

zens by such reasonsble regulations as are
neQgessary for that purpose.

“fhe police power is not an arbitrary one; 1t
nas 1ts limitatlions. Thur it is subjeot to the
1imitations imposed by the Constitution upon every
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power of govermmeut, aund will not be permitted
to invade or impeir the fundamentel liderties
of the aitizen. Also it is founded in publie
necesesity and only publia neceossity can Justiry
its exvroise. It ia cormensurate with, but does
not excoed, the duty to provide for the real
needs of the people in their hoalth, cafety,
confort and gonvenlience ss consictently as ney
be vith private property rights. The intarests
of the public gzonerally, ss distinguished fram
thoss of e particuler class, must require the
interference. . . .”

Yith referense to the ordlnunocs cncotod by cities

under their polics powers, it ias steted iz Corpus Juria, Vol.
37, page 187, 8 36, whioh Tesds in part as follows:

*In the abssnce of positive svidanse to the
sontrary, howsver, auah aots or ordinances are
presumed to be ressonable, and the courts will
not interfere unless tisir unrecscnsblencss and
oppresiveness ic elesrly sppsrent, the burdea of
proving their unreessonabdleneses of invalidéey being
on the one who ssuerts it, usually the licenses.”

ar as suld dy 2dcuillia on Municlpal Gorpowutlonc.

(28 xd.) Vol. 3, pego 6931

~, ¥. 1063%:

“Ordinences imposiag licenae taxes under
the power to regulate are prime fasie valid,and
the unressonableneas of the exactions must be
made clearly to sprear, and they must bavbbviously
and largely beyond what s needed for the purpose:
intended, before such legisletion will de declared
void. The feot that the exsotion mey result in
producing a reveaue in exoess of that required for
reguletion, 4oes not in itaelf destroy tls rtgula-
tory csharscter ¢of s policge measure . . . "

It iz stated in the case of Ex Parte Breowey, 152

*The question ar the righu of & alty to adopt
reasonable regulstions in regeard to e]l]l —atters
subjeot to the police powsr has been so frequently
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before ¢Him court ~n¢ =& exheuntiveir discussed
we 40 not deces 1t neocesarry to dv 20 rere, tut
merely olte 30:16 of the Qeolslons, whereia it
1s expressly held that s right of the city au~
thorities to adant auch regulatiocaa, so loag

a3 they ure ressonable asre upheld und wherein

1 o malA Sinaae P oeiimbm e AL bas st . P Y |
AW AW UUT.LWG VD W; 4i Sudn ordinendes uU AV

amount tc virtusl prohibitio:n, they ere not in
confliot with the 1ews of the “tete lliceasing
zuch ocoupation. , . ."

In view of the foregoling suthorities, 1t iz the
opinion of this department thet & municipelity may license
day nurseries, children's boarding homes, ohlld placing
agorclies or other places for the oare anéd oustody of
chlldren, snd you 2re further edvired that the olty may
charge »n reasonable fee r'or anid lioense.

g are herewith returning to you the coples of
the rules and regulationa covering the child welfare progrem.

?er: truly yours,

TORILY ’3""3 SRAY OF TFYAT

. B’ y e M }l
. J. C. TCavis Jr.
asaiatant,




