A

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable John G, Marburger
county Attorney
Fayette County
Ladrange, Texas

Dear 8irt

3 particular 4isg-
i 1t more econvenient to offer
otion during the noon hour,

2 . Is the noon hour consider-
t of the school day?!

"I am also informed that this treligious instruc-
tiont 1ia of a partiocular denomination or seot ex-
oclusively, and is not merely gensral instruetion in
religion, The regular school houra are from 9300
AJ. to 4100 P. M, during the day."

You state that you are informed that the instruction
is of a particular denomination. This opinion is expressly
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written on the assaumption that such information is sorrect,
and it 1s aoccordingly so limited.

It 4a well known that one of the sauses of the Texas
Revolution was the enforoed national rel)igion of the Repubdblio
of Mexico. As & sonsequence, sertain provisions were inolud-
ed in our Constitution to divoree the ehurch from the State
and to guarantee absolute religious freedom. Sections & and
7 of our Bill of Rights (Article I of the Texas Constitution)
read respectively as followsy _

®Sec, 6. All men have & natural snd inde-
feasidble riﬁb to warship Almighty God acoord-
ing to the dictates of thelr own eonsclences.
Eo man shall be compelled to attend, erect or
support any place of worship, or to maimtain
any ministry against his oonsent., No human
sutbority ought, in any cese shatever, to done
trel or interfere with the rights of oconscienae
in matters of religion, and no preference shail
ever be glven by lavw to any relizious society or
mode of worship. But it shell be the duty of
ths Legislature to pass such laws as may g;
neocessary to proteet 0qu1111 svery religious
denomination in thd peacesable enjoyment of 1its

" own mods of public worship.®

"Seos 7. Ko money sakall be sppropristed, or
drawn from the Treas for the benefit of any
seot, or religlous soolety, theoclogioal or re-

liglous seminaryj nor proyerty helonging
to tho.stato be appropriated for any such pur-
poses., ’

Seotion & of Article VII, Oonstitution of Texas, proe
vides, in part, as follovs:

® # ¢« # And no lav shall ever be enacted ap-
propriatinf qny part of the permansnt or evall-
able sehool fund to any other purposs whatever;
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ner shall the same, or pars thereof ever
be appropriated to or used for the support of
any sestarian schoolj # # & *, 8Se6 also Arti-
sls m| Re C¢ 8.

These provisions were before the Supreme Court of
Texas in the ease of Church et al. v, Bullook et al., 109
8.%, 115, In that easo it was held in effect that the hold-
ing of morning exercises in the publis schools whioh cone~
sisted of reading by the tesoher without comment of nonsec-
tarian extraots from the Bidle, and the singing of sppropri-
ate songs, in whioh the pupils were invited dbut not required
to join, was not objectionable under the above quoted provi-
sions of the Constitution. B8ee also Pleiffer v, Board of
Education (Mish.), 77 N. W, 25603 People ex rel, Vollmar v,
Stanley (Colo.), 255 P. 610) Hackett v. Brooksville Graded
School Dist., (Ky.), 87 &. W, 792} Btevenson v, Hanyon, 7 Pa.
Dist. R. 885. However, the eourt emphatically stressed the
point that ths exercises were nonsectarian in character. ¥e
quote the following from the opinion of the court:

® o« # It was the purpose of the Constitu-
tion to forbid the use of publie funds for the
suppart of any particular denomination of re-
ligious people, whother they de Christians or
of other religions.” '

heirefore, oxercises whioh would include any expreassion
representing the pesuliar or distinotive view or dogma of any
seot or dsnamination would not be nonsectarian. 8Sush exercises
would be in violation of our Constitution.

In Corpus Juris (Volume 12, pages 948, 943) it is stat-
od that there is now a tendency both in eonstitutional provi-
sions and in judioal oconstruction to exclude any religious ine
struetion in the public schools. 38ee also 16 C. J., Sec. 604.
Our Suprems Court in the Bullock case has not gone that far,
but 1t definitely committed itaelf to the dootrine that if re-
ligioua sxareises are held, they must be striotly nonsectarian
in eharactsr. You state that the instruotion 1s "of a partiocu.
lar denomination or seot exolusively, and is not mersly goneral
instrustion in religion.* Your tira& question 18, therefore,
answered in the negative. -



1

Honorable John O. Marburger, page §4é

You ask whether the noon hour is part of the aschool
day. There oan be no doubt that under Article £906, Revised
Civil Statutes, it ia. See that part of Article 29506 which
providest

%A sochool month shall oconaist of not less than
twenty sohool days, inclusive of holidays, and
shall be taught for not less than geven hours

each day, 1no;udg§§ intermissions and recesses.*
(nhphaazn supplie )

However, sven without this statuts we think that the
noon hour would be & part of the sehool day. The board of trus-
teos determines the time and length of recesses, and the stu-
dents are subjeet to the supervision of the school authorities.
Your second question is, therefore, snswered in the affirmative.

You ask the seocond question in conneotion with the of-
fering of religious instruction in the school. We think it
proper to state here the following rule announced by the Supreme
Court in Jernigan v. Finley, 90 Tex. 205, 38 5. W. 24, in cone
struing that part of Section 6, Artiocle VII of the Coanstitution
which we have heretofore Quoteds

The Legislature cannot do by indirection
what it cannot do directly."

We think this ruling applies to all three of the con-
stitutionsl provisions under sonsideration. In other words,
the school cannot offer religious instruoction of & seotarian
charaster regardless of when or how it is offersd., The school
cannot 40 by indirection what it cannot do Qirectly.

We wish to thenk you for your very able brief,

Very truly yours

1943
PPROVEDJAN 22, . -
ATTORNEY GENERAL OF TIXAS By m

George W. 3parks
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