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OFFICE OF THE ATTORNEY GENERAL OF TEXAS "

AUSTIN

E Honorable L, P, 8mallin
' Asgistant Oounty Auditor
Gaines County
Seninole, Texas
Dear 8irt
2 and ‘is re-elected,
pre hls first tem ex=
’ foved out of the oounty,
procedure and by whom
duocessor appointed?
. Your lette Y hy 192 qquesting the opinion
of this department /on tha aboye stavys setion 19 as follows:

- and is re-eleoted, bus,
yires moves out of the

e the abovs question will
+ AN Grifris Jr. was elected County

ey of Coines County, and served for the ysar
042 and patl) the latter part of 1942, Vas

»d without opposition for a second term,

Mary, but before the general eleo-

. ovet ﬁallas Texas, and entered Governe
ment work, He appointo& his successor before
leaving, and refuses to resign without the assur-
anoe that his cholce ressive the appointment,
This aasurance has not been glven and his appointee
is acting in that ocapaolty.

*The Commissioners Court asked me to get your
opinion as to the legality of this appointment,

NGO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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end as to what progedure should bde taken. There
is dissatisfaction’ and somplaint fram voters of

the Oounty, and the Gourt wishes to handle this

in the proper- asnner," |

' ' Before a sucdessor to the County Attormy can be
appeinted & vacancy must exist in such office. In .case of
e vacanoy the Commissioners' Gourt of the county sball. have

 powar: to upfpi'gt & County Attorney until the next general
election, - {(Artiols. 5, Seetion 21, State Constitution; Art-
iole 2355, Vernon's Annotated osvla 3tatutes),

It ia noted that you state in effeot that the
County Attornéy appointed his successor before leaving the
eounty. The Jounty Attormey has no authority whatsocever to
appoint his successor, We . assume that he appointed an ase-
sistant as authorized by Ar¢iele 331, Vernon's Annotated
Civil Statutes, and that the appointment of an assistdnt was
in oompliance with such statute.. Generally speaking, ander
the general statutory law, county offioors ooming within the
provisiong of the marximum fee bill are required to apply to
the Commissioners' Court for authority to appoint deputies,
assistants or oclerks, and suoh court may make an order author-
izing theiy appointment, deteramine the number to be appointed,
- and £ix the oompensation to be paid them within certain pre-
soribsd 1imits, The authority thus eonferred upon the Commis+
sioners! Court 4o assist in the appointment of deputies can
be. sxeroissd only in the mamner presoribed, If the statutory
requirements are not oomplied with, the appointment of a deputy
or an assistant is void, and he may be ousted through guo
warranto proceedings at the instance of the State, (State v,
Jobnson, 528, W, (2} 110! Texas Jurisprudense, Vol. 34, page
602; Article 3902, Vernon's Annotated Civil Statutes).

' ~ The appointment of an assistant ia coextensive in
duration with the tenure of the offlaer appointing him, ang,
unless sooner removed, he holds until the expiration of the
offiocer*s term, and ceases to hold at that time unless he is
reappointed.

' In view of the fauots stated in your letter it is
apparent that Senste Bill No. 145, Aots of the A8th leglsla-
ture, Regular Session, 1943, has mo sppliocation to the ques-
tions presented.

Section 9, Article 16, of the State Constitution
provides:
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"Abaenoce on business of the State, or of the
United States, shall not forfeit a residence onoe
odbtained, so as to deprive any one of the right of
suffrage, or of being elected or appointed to any
office under the exsceptions contained in this Con-
stitution.”

~ Beotion 14, Artidle 16, of the State Gonstitution

- ®A1]1 eivil offloers shall reside within the
State; and all distriet or county officers within
thelir distriots or oounties, and shall keep their
offices at suoch places aa.nagibe required by law;
and fallure to comply with this condition shall
vaoate the office ao haeld."

with reference %o Sestion 1k, Article 16, of the
State Congtitution, 1t is gtated in the case of Eliinger ot
ale Vi m. 29 s. w. mt

"e « ¢ This provision of the ocomstitution, in
- so far as 1t relates to the place of residence of
- the several state, dlatriot, and county offioers,
1l,selr-enncting; and requires no legislative ac-
‘tiem to put it into force and effect. The provi-
on of the constitution 1s express in declaring
s county officers shall reside within their
oocunties, This provision evidently means that the
ceunty mentioned {3 the county in which the officer
was e¢leoteds Then follows the deolaration, in ef-
feot, that the fallure %o so reside in said county
ahali vagate the offloe, The constitution is ex-
press upon this point, It deoclares, in effect,
that rallure to somply with its terms with refer-
ence {0 residence w bring about a vacanoy in
the office, If an offficer removes from thes county,
and establ ishes a residence elsewhere, this is a
faot that, by reason of the provision of the consti-
tution quoted, wvacates the office to which he was
slaoted and to whioh he has qualified. If the
removal exists, and 1t is permanent in character,
the constitution declares that a vacanoy occurs,
If, as a fact, a vacanoy has ocourred, from what-
ever cauge it may arise, the commlssioners' court
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of the ocounty have the exelusive power to rill it
by the appointment of some suitadle person until
the next gensral slection, The faot that gives

the commiesionsrs® court the jurisdiotion to exere
cise this upzolnting power 18 thet & vacanoy exists,
aad if this is true, as a matter of faot, it de-
comes their duty to exercise this jurisdietion in

- b o sia i aa o dl Mlne W R B el omena F - Y

xnrunsruﬂw Vi VAU PUBLAV ARYUIUDR, 185
. sioners’ osowrt have not the suthority to judieially
detarmine a right of one %o an office, or to re-
move a legally qualified officer from his offiae,
for the jurisdiction in this matter 1ies within

the sxolusive cognisance of the distrioct ocourty

bat if, as a faot, a vacansy does exist, then it
"l;;um'l: the CGaty of the commissioners® court to

. L J

*The answer in this case that sets up the judg-

ment of the commissionsrs’ dsurt deolarimg that

the appelles had vasateld his.office presents no
valid or legal defense, as that court had no jurisw
dilotion to adjuliicate this guestion, except in so
far as it may bave been negeasary to go into this
fact in erder for the court %o satisfy itself that

a oiroumstance had arisen that authorized or re-
quired it to appoint an offiser to an office they '
were required to r£ill, if a veocancy in faot existed,
But the answer in averring the faot that the ape
pellse had removed from the county of Fayette, and
had théredy vacated his offioce, and that the oours,
upon thet fact, had legally appointed the appellant
Bhlinger, and that he had duly qualified as such
- appointee, presented an iasus of fact, if true,
whieh wou.{d have authorized the ocourt to appoint
him to the ofrioce, and which would authorize him

to retain and hold it against the claims of appellee.
The sstion of the commissioners®’ eourt in appointing
the appellant is %o be determined by the then exist-
ing feots} and if they show that the appellee had
permanently removed from the county, then a vacancy
resulted, and the court had authority to £11l i

by the appointment of Ehlinger, The aenswer in this
respeot presented an issus of faot, end the guestiecn
to be determined from these averments is, had the
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appellee removed from the county? If this was

trus, a vacanoy in the office resulted by virtue

of the section of the oonatitution discussed, and

it beocame ths duty of the ¢commissioners' oourt to

£411 the vacancy, The question of vacanoy, in the

mein, is one of faol, am arises under this provi-

sion of the o_onstimhnn; and, if this exists as

a fact, appellse, Rankin, shows no right té the

otﬁ.ug- » e o,' -

If there 1is a vacansy in the offioce of County iAt-

sorney the Commissioners' Court is authorizsd and it is its
Guty %o appoint a sucoessor to such office, Heowever, the

quetition of vasanoy, in the main, ls one of faot, as arises
under Seotion 14, Article 16, of the Constitution.

Yours very truly
ATTORREY GENERAL OF TEILS

APPROVEDUAY 20, 1955 Ardall ¥1llless

. Assistaszt
A¥1p mﬂaﬁm & Actoorn/




