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Honorable George H, Sheppard ;7
Comptroller of Public fAccounts

Austin, Texas

Dear Sir:
y 8nb-

-‘ate. is
vithess sntitled to mile~

' line to the court, and
slated question?

0 letter recaived by
L, Hertley, Criminsl
urg, Texas, which has

RE g4 to whether & witness 1s entitled to
receive hileags trsveled by him outside the
boundaries of the State of Texas. The mileage
inours under two conditionsi

*l. Vheres the witness has resided in Texss,

is properly subpoensed in Texas, but before ao~
tually attending gourt has moved into another

MO COMMUNICATION 1S TQ BE CONGTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE AYTORNEY GENERAL OR FIRSY ASSISTANT
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stete. In this case, 18 the witness entitled to
mileage from the place he lives in the other
state to the sourt, or is he entitled to the
milesge traveled from the Texas state line to
the court? . '

#2. The witness hes not besn subpoensaed in
Texae but hes voluntarily eccepted service of sub-
poena in the other state and travels to the court
in Texas. Is such witness entitled to mileege
frox the place he travels in the other state to
the court, or is he entitled to mileage from the
Texas state line to the court?”

House Bill No. 214, Acts of the Forty-ssventh
Legislature, Regular Session, 1941, is an act anending Ar-
ticle 1036, Title 15, Chapter 2 of the Code of Criminal .
Procedure of 1925, as emended dy Chapter 75, page 113, Aots
of the Regular Session of the Fortieth Legislature, eand
by Chepter 143, page 239, of the Acts of the Regular Ses-~
sion of the Ferty-sixth Legislature, providing for the
paynent of witness fees by the State of Texes, and deseridves
the procedure to be followed in the payment thereof and
declaring an emergency.

Seid House Bill No. 214, supre, reads in pert as
follows:

*Article 1036.

*(1). Any witness who may have besn sub~
poenaed, cor shall have been recognized or at-
tached and given bond for his &ppearance before
eny Court, or before any grsnd Jury, out of the
county of hie residence, to testify im e fslony
case regardless of disposition of sald osse, and
who appears in compllience with the obligstions
of such recognizance or bond, shall be allowed
Three (3) Cents per mile going to and returaing
from the Court or grand jury, by the nearest
prectidal conveyansce, and Two Dollars (§2) per
day for each day he muy necessarily be adbzent from
home 25 e witness in such case; '
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“Ppovrided, any withess who mey have Laes
subpoenaed, or shall have been recognised or ate
tached u:d given ond for his appesrance dbefors
eay Court, out of the county of hisg remidence,
+0 testify in a felony case, and who appears in
cozplilance with said subpoenn or with the obli-
gations of such renocznizances or bond, and the
case in which he is a witness is reset for u
luter dey in the saze teyn Of Court, not exossd-
ing four (4] deys, shall not be paid miledge
for any edditional trip to or froz Court he may
make by reason of the resstiing of zaid case,
unless permission first had and obtained frop
the trial Jjudge to meke said trip, but shull e
entitied to receive his per &lem for the addie
tionsl 4ays ke may be in sttendance ypon Court
by resson of the resetting of the onse. ‘

vy itnosses ahall receivs from the State,
for attendance upont Matriet Courts and grend
Juries 12 counties othar than that of thelir
residence in obediende to enhgoau: isausd under
the provisions of law Three (3) Cents per mile,
going te and returning froe the Court oy grand
Jury !ﬁ- the nogrest prastical ecnveyanos, snd
Two Dollars {48) psx day for sach day they may
neosssarily be absent Trom hose a8 s witness to
te paid &8 now provided by law; and the faoreman
of the grend fury, or the Distriet Clerk, shall
izaue such witnses certirfiocates therefar, after
dsduoting therefrom the amounis advanssd by ths
affiocers aerving sald subpoeurs, as shown by the
returns on eald subpoenasj whioh csrtiticatesn
ni:all be approved by the Distriet Judge, and re=
corded by the Clerk 1n & wellebouad bogk kept
for that purposei provided, that wien an indiote
sent oan b found fram the evidence taken bee
-fore an inguest or esxumining trisl, no aubpoens
& attachient shsll issue for z witaess who re-
aides out of the aouaty in whieh the prosesuticn
s pending to appesr defors o grand Jury. chen
the grand jJjury shall oertify to the Distriot
Judge that suffialent evidengs =7 5not ba Secured
upen which to rind an indlotient, oenrt vpon
teatinony of nonresident vitnesges, the District
Judge muy hava subpoenas issusd as provifisd for
by law to other countias for witnepses 20 testify
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before the grand jary, not to sxcesd one witneas
%c any ons fact, nOT moré than three {3) wituecases
to &ay cne cuass re:ading belfors tihe graeud jury.

“{£) «itneas fecs simll bes alliowed only
to such witnenses as nay have been summoned on
the swora writtsn appliocstion of the Ltate's
attorney or the dsfendent or uia atiorney as
provided in irticle 463, Code of Crimi ro=
cedure, which sworn application xmust be mude
at the time of the proucuring of the subposna,
attacirent for, or recoghizance of, the »itness,
The Judge to whom an arplioation for sttachment
is xade nay, in his disoretion, grant or refusae
such applioation, when preasented in terstixes.

«{8}, The witasss shall make an arficavit
atating the pumber of miles he will have travel-
ed going to and returning from the Court, by tha
asarsst preatioal cenveyence, and the nunder of
dayz he will have been necesssrily abeent in go-
ing to and ystuvrping from the place of trislj
which affidarit shall be & part of the certifi-
oate issucd by the clerk, copy of whiech is to
be kept 4in & well-bound book., Yees shall not
bs allowed t0 more then two (2} witnesses to
the Ssco fact, unless the Judge hHeafore whom the
cause is tried shall, after such case has bdean
tried, continued, or ctherwise &isposed of, certi-
£y that such withessus were necessary in the
osuss, ‘itness, when asttached and conveyeld by
Sherirf, shall not be entitled to receive fecs
while in custody of such officer.

rHo witneas subposlaed, recognized, or ate
tached for the purpose of proving the general
reputation of the Gefendant shall he ailowed
the benefits hervof, provided the trisl Judge
mway, in ids diseretion, allow pay to not =ors
then two (2] chareoter witnesses fTor thes Htate
and te not more theh two (£) charaster witnesses
for the defendsnt.”™

4 court cannot compel the attendance of peraons
as witnesses, who are out of the Gtate. In oriminal osses
subpoepas may be igsued to gompel the atisndsnoe cof witnesses
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who reside in other countles, and they may be sttached if
they fall to attend. (Thornley v. State, 34 S, ¥. 264; re-
versed on cther grounds 35 S. W. 98Bl; Code of Criminal Pro-
cadure, Articles L75-481).

It ie stated in Texss Jurisprudensa in & foot-
note on page 946 of Volume 44, *The Uniform aet to secure
the attendance of witnesases from without the state in erim-
insl cases has not ss yet been sdopted in Texas."

In erixrinal cases no one ie entitled to witness
feoas unless he heas been subpoenaed, attached or resognized
es & witness. (a4rticle 1080, Code of Criminal Procedure;
Stewart v. Stete, &4 S. . 505).

As above stated, & court gennot compel the at~
tendancs of & witness who Is out of the Etete and a sub-
posna issued to & witness who is out of the State is of
no foree or affest because the court issuing the sudpoena
has no Jjurisdietion outside the State and the witness cen-
not be atteched or regognized in such sases, Therefore,
Article 1036, Code of Criminal Procedure, allowing wit-
ness fees and milesge can only apply in this State.

%e thirnk thet it 18 clear thet it is orly when

"a witness appears in obsdience to en authorized subpoena
that he 18 entitled to per diem and milesge &s provided by
Article 1036, supra. Vheres & witneae has reaided in Texas
end was properly subpoensed in this State, in s felony cass,
but before actually attending court has sstually and in gool
feith moved into another state, sald witness in obedience

t0 the subpoana would be entitled to the mileage golng to
and returning from the court or grand jJury, to and from the
State line treveling by the nearest prectical route, and his
per dlenm for each dey hv may necessarilyettend court, and each
day necessary in traveling to and from the Stete line.

¥ith reference to your sesoné questionm, it will
be noted that the witness has not been subpoensed in Texas
but has voluntarily accepted service of subpoena in another
state and travels to the court in this State., It is our
opinion that the witness must be subposnszed in this state
in ecompliance with Artiocle 1036, supre, before he is en-
titled to his milesge and per dlem sas 2 witness under sald
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stetute. The statuie does not authorize & witness who is
out of the state to volunterfly sccept service of subpoens
in another state. A wltness attending court under the oir-
cumstances and facts set forth in your second guestion
would not be entitled to his milesge or per diem.

Yours very truly
ATTORNEY GENZRAL OF TEXA:

[lett L)l e
By

Ardell Willians
Assistant
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CHAIRMAL  “



