
OFFICE OF THE A"ITORNEY GENERAL OF TEXAS 

AUSTIN 

Honorable George H. Sheppard 
Comptroller ot Publio jooounta 
Austin, T•xa• 

Dear Sir: 

resided 
sub­

bu betore 

26. 1941, requesting an 
questions atate4 therein 

r• o letter·reoein4 by 
'1' L. Hartley. Or1JD1nal 

ey, .111-..1,e4uurg, Texaa, whioh has 
ayment ot w1beea mileage 1n­

boundar1e• ot the State ot 

ion ver7 otte~ arises in this 
e to whether a witness 1a entitled to 
eage traveled by him outside the 

boundaries ot the State ot Texas. The aileage 
inoura under two conditionea 

"l. Where the witneaa has res14e4 in Texas, 
is properly subpoenae4 in Texas, but betore ao­
tua1ly attending oourt has move4 into another 

~ '·.•,,;t .. ;l ,~-~:-.., 

1-!0 C0"4MUNICATtON IS TO SE CONSTRIJED ,_SA OEl'ARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY ~ENERAL OR f'IR5T ASSISTANT 
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state. In thia oaae, is tho witneaa entitled to 
lllileage t'roa the plao• he 11 vea ia the other 
state to the court, or la he entitled to the 
mileage traveled trom the Texas state line to 
the court? 

"2. 1the witness has not been subpoenaed in 
Texas but has voluntarily aooepted service ot sub-. 
poena in the other atate and travels to the court 
in Texas. Ia such witness entitle4 to .mileage 
troa the p1aoe he traTela in the other atate to 
the court, or is he entitled to .lllleage t'rOll the 
Texas state line to the oourt?• 

Rouse Bill lfo. 214, Ao,s ot the Porty-anenth. 
Legislature. R•gttlar Session, l.941, ia an act &118n41ng Ar­
ticle 10)6, Title 15, Chapter 2 ot the Code ot Or1Jl.1nal . 
Procedure ot 192S, as.emendecl by Chapter 7S, page 11), Aota 
ot tb.e Begu1ar Seaa1on ot the Forti•~ Legial.ature, and 
bJ' Cb.apter 14), page 2)9 • ot tlle .Acta ot the Regular Ses­
aion ot the FartT-•ixth Legislature. proT141Dg ~or the 
J>&111l•nt ot witness~••• by the State ot ~•xaa. and deaoribea 
the procedure to be 1'ollowed in the paJ1U11t thereof aD4 
4eol.ar1ng an eaergenoy. 

Sa14 Rouse Bill Ho. 21~, supra, reads in part aa 
toll.on: 

".Art1ol.e 10)6. 

• ( l) • AJl1 w1 tneas who aa,: ha Te been sub­
poenaed, or shall haTe been reoognize4 or at­
tached and given bond tor his appearaaoe before 
8Jl1' Court, or cetore 8Jl7 grand Jury I oat ot the 
county·ot his residence. to testi~ in a felony 
case regard.leas ot disposition ot said oase. and 
who appears 1n compliance wit.b. the obligations 
of such reoogn1zance or bond, shall. be all.owed 
Three (j) Cents per lllile going to and returning 
from the Court or grand Jury. by the !learest 
practical. oonYe7ance. and Two Dollars ('2) per 
da7 tor each day he may neo•aaaril.y' be absent tro.m. 
home as a w1 tness in suoh case; 



•PziOY14•4• onJ wt ta••• who •1 ha•• beea 
aubpo•wusct, or aball have b .. A noog41a•4 or •t• 
teched a;;d ~~inn bo.nd tor hi• appeanm• Htor• 
any Ccur~. ou~ of the oowit7 ot hia reuidenoe. 
t.o teat1ty in a tolon:, caae, and. wbo app•r• 111 
ompltaaoe with aa1d aubpcMU or with ta• obli­
gation• ot •uoh na()f',.Aiaanoe or bon4, ar.ut the 
o••e ta whio.b h• 1a aw l.t.11••• 1o reaet tor et 
l6 ter cay 1n t.he eaz.-.• t•m ot Court, not exon4• 
ing tour ( 4) 4a7a, ahall ~t be pal4 •ll•a«• 
tor an1 a441 t1oaal t:rlp to or troa Court he MJ' 
Jl&k• by r-.aoa ot the n1ett1Ag ot sa14 ea••• 
unl.eaa pera1se1on t1rst bad and ob.ts1H4 fl'Oa 
t.h• tl"lal ju.ctae tc sdte alid trip, but ehall be 
ent1tle4. to reoe1Ye hi• x-r 41• tot: tba a4d1• 
t.!oaal 4•1• J..e aaJ be 1a ett.-.aane• llJOll court 
bJ J"Qaon ot the resettinc ot tho caae. 

•~'tat••••• @all r••1 v• ~l!OIA the St• te, 
to i- att•JJA1,mae upoa n1•tr1ot Covta an4 cnn4 
.111r1•• 1a ooa\".S.u otlutr \ban that ~ thei I' 
r.ai4enoe inob..U.uoe to eubpo.•• 1••1184 witter 
th• proviaioaa er law '!bre• (a) Ce.ah »•r ml•• 
gc,1118 to ant. returalAg tr• the tourt Ol' graa4 
jur,1_ bJ the Aear••t praot1oal tcDY•J8!14•• aD4 
1wo uollan (ta) Mr ctay tor •ob-, tu)f •1 
neeeaearlly be •~aent tr• b_. •• • witae•• to 
be pat4 •• now pro•tcte4. bf la1 a thtl foreaaa 
ot 'tho gr-en.4 Jw.,. or tu nuu10~ Cl.en, •ball 
ia11M a\loh wt.tu•• cert1tloet•• lheNt'o~, af't•r 
4al1uot1q the-rem• tb• aaout.• a4•.a••t bJ the 
of't1 oera .. n1ng aa14 a\'ll>,oeuaa, •• al_lown. bJ th• 
ret.urna on aald •\lbptHina•t whlon o•r\.1.t1oatea 
al.tall be ep-~ro'fed bJ t.114l lliatiiot zu4ge. 4111d. r-e­
oorc!etl by the Cl.en h • well•-Wld beok ke;t 
tor that purpc,ae1 ,~o'V'16•4• that wt.en a 1A41ot­
,uaat oan be towm t:rca ti. ev14enoe t&kerl be­
-toN •n 1nquaat or exuaS.aug 'trlal, no aUbpoena 
o~ atlaeba.eftt ehall iaaaa• tar a wiueaa •ho re• 
a14ea out ot the oou.a.tJ la Wh1eh. ttut :pl'Oaoou.t1on 
1• pen41ng to appet.~ be.ton _a:.~ jm-J. When. 
tb.e gna4 ~1117 •Nll oe~\1tJ to .th• Dlatgot 
J'wtge that auttiotet ••1·•••~- ~('!"P not. h ••ou.r•4 
up011 whloh w t1a4 an 1ti4t.o.~a,, ~c•t. al)Oa. 
tuo~iaoJq of ~ ... •-•14ent w1 tn•••"• th• l)tatr-ic, 
Judge nJ ha,re •ubpoe.na• 1aa\Ml4 aa :suro~14ed ~or 
bf law to oillor- oouat1•• tar wit.n••••• to teat1t1 



I before tbe g~and .1 ur,, riot to •xoee4 one 111 ta••• 
to un, one taot• r.or more than thre. (S) •1tn••••• 
to a.ay one cas,;, 1•;.ld 1ag bet'ore tuo gr.ltd jury. 

tt( 2) .. 1 tn••• .teoa •l.-ll b• all0\lte4 oial.7 
to •ucil w1tne•M• •• may barre> been 9Ua'JIC>ne4 on 
the ftorn written appl1oat1on ct the Stat•'• 
attorn•J 01' the 4•t•ndaat or hia attor:f aa 
provided ill Jtrt1ol• '63, Coct• or Cr1111 l'ro• 
cedure, •h1ch aworn app11oat1ol\ auat be •4• 
at the t.ime ot the pro,:uring ot ti. eubpou.a, 
a ttaol.ment tor• or reoop1NDoe or• the 1111 b.•••• 
~• Judge to wnoa an a1-1p11oat1on tor at~obaeat 
1s made aa,, 1a bu 41eoNt1oa, grant or retua• 
•uch appl1oat1on, whell preaeaiect 1n ~•211tae .. 

w(s). lb• wituaa •hell aalte an atttu•1~ 
•t•~ins the auaber ot all•• be will ••• traY•l­
•4 got.ng to and re\u:mlng tl'OII ~• Court. b~ tb• 
n.ar6at pnotto.al oenvereae•, •nil th• nUIAb•r ot 
uya b.e "1U haYe be•n Aeo•-1'117 aba•At. la 80• 
1ag t.o and NtllhiDI tl'OfJ:. tu plao• or trial 1 
which att1daY1t ahall be a~ of th• oert1t1-
oate iaauea b1 tlMt clerk, cop7 ot •b1ch 1• to 
be k•pt 1n a wll•boua4 book. P•• •hall AOi 
be allowed uo aor• tlla we lat 1d ta••••• to 
th• au..o tao,. unl••• ti. luqe b•ror• whoa tile 
oauae 1• tl'1e4 aball 1 ett•r auab oaae has bull 
tr1e4, oont1n.ue4, or otbent•• 41Qoae4 ot, oerll• 
'ry that auuh witnfl•ao• MN neoeaaa.17 1a the 
oa~••• Uitneaa, whea attaOhert u4 comeJe4 b7 
6her1tt. &ball not be entitled to rec•i•• f••• 
while 1n cuato4J ot auch. ottio•r• 

•no witn••• aubpoona•d• Noopiz•«• or at-... 
tacbed -ror tho purpose ot proY1ag the aeneNl. 
reputa1.1on ot the 4ote.n4ent ehall 1Nl ulowe4 
the benet1ta hereo~, pi-ov1de4 the trtal :u4ge 
aay, in l1ia diaor.tiou., all• .PaJ 'to not aon 
than. two ( a} character witaeaaea 'to;r, the State 
and to not aero tbea two (ai), oharaoter wiueaae.a 
tor the 4eten4-nt." 

;.. oour~ cannot coapel the at1:.eAdaaoe ot pe:r:aon.a 
aa •11;n.eaeea. who are out ot th• Utat•• rn orim~nal oaae• 
aubpoenaa a.r bf.i iasu.-4. to o-,.1 the atten4anoe ot w itneu•• 
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who res14e 1a other oomatiea, ant the7 Jla1' be attached it 
'11•1' tail to attend:. (Thornley T. State., 34 s. lf. 26,.; re­
Tet."se4 OJl other gi:-ounds 3S s. W. 981; Cade ot Cr1JD1nal Pro­
oe4ure, Artioles ~75-481). 

It 1£ etate4 in Texas lur1apru4eao• 1n a toot­
note on page 946 ot Volume 44. "The 1Ja1torm aot to secure 
the attendance of witueases trom w1thoat the state in or1•-
1nal cases has not as yet been adopted ·u Texas." 

In crbdnal cases no one is entitled to witness 
tee• unless he has been subpoenaed, a~taohed or reoogni&ed 
as a witness. (Article 1080, 0o4e ot Criminal Prooed11r•; 
St•wart v. St.ate• 44 s. t\'. 505). 

As aboTe stated, a court OaADot eoape1 the at­
teadanoe ot e witness 1fho 1a out ot the State ant. a aab­
poena iasuecl to a Id.in••• who 1• out ot the State ia ot 
no t'oroe or etteot beoaa•• the oov.rt 1saaing ~• subpo•u 
Jla• no Jv1a41ot1oa ollts14• the State 8Jl4 the w1ta••• ou­
aat be attaehed or reoogn1ze4 iu such eases. There1'ore, 
Article 10)6. Co4e ot Oriaiaal Procedure, al.1owing w1,­
aeaa tees and mileage oan onl7 apply ill this State. 

fie thi.nk that 1 t is clear tha~ 1 t 1s onl.7 who 
· a wit•••• appear• 1n obe41enoe to an author1se4 auapoeu 
\hat he 1a •A~i tled to per 41• anll mileage aa proYii-.4 bJ' 
.Article 10)6., au,pra. Where a w1\nd• has rea14e4 1a 'l'exaa 
anfl was p:roperl.7 subpoeued in th1a S\ate, in a :tel.OD7 oa••• 
but before aotuall.7 attending aourt haa aotua1ly en4 in gaal 
raith aOTe4 into another state. aaid witneaa 1u obedience 
to the au.bpoena would 'M entitled to the llil•age going to 
and ~•tuning nua th• oourt or grand Jur7, to and ~rem. th• 
State line traveling by the nearest practical route. and his 
per diem. ror eaoa d8.J' .h~ RL~Y' neceaeart!ye.~ten4 oourt, an4 eech 
day necessary in tre.Teling to and troa tb.e State line. 

With re~erenoe io your seooad queatioa, it will 
be noted that the witness has ao't been subpoenaed 1n. Texas 
'bu.t has volun~arlly acoepted serrice o~ subpoena in aaothar 
state and traYela to the cout in thi• State. It is our 
opinion that the witness 11ust. be aabp0et1a.e4 ia ~his sta~• 
in coJJtpliance with Article 10)6, sapra. beto~e he ia en-
'ti tled to hia mileage end per diem as a w1 taeaa uclor said 
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statute. 'fhe sta~ute does not authorize a witness who is 
out or the state to voluntariJ;y accept senice o~ subpoena 
in another state. A witness attending court under the cir­
owutanoea and racts set rorth in 7011r second question 
would not be enti~led to his mileage or per diea. 

.AW:J'S 

Yours Tery truly 

ATTORNEY GENXRAL OF 'l'EXAS 

Arcteil Vl1111aJU 
Aaaistant 


