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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD €, MANN
ATTORNEY GENERAL.

Honorable fZrnest Gulan
County ittorney

£l Paso County ya
E) Paso, Texas

Dear i3ir:

opinion Na, O-
Re: (1) Do irticle

Article 8 o
ot of Taxas,
icles allow re~

s\ City of 31 Paso
o’ receive the 2538

(2) Is the Cisy of X1 Paso santitled to the 254
and 50% penalty provisions allowed in case of redemption
as provided in Sectiocn 1R of Article 7346h, when sald ity
bas pnrohud property at a tax sale under authority of Seo-
tion 8 of irtiele 7345b?

COMMUNICATION 16 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY SENERAL OR FIRBY ASSISTANT
.
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In anawer to your first question it is necessary
to point out the provisions of the .rtiecles whase constitu-
tionality 1s baling Guesticned., irticle 7340 reads:

“‘here lands or lots shall hersafter be
scld to the State or to any ¢ity or town for

sufits brought for the ccllection of taxzes
thereon or by a colleotor of taxes, or other-
wise, the owner or any one having an laterest ian
such lands or lots shall have the right at any
time within two yesrs from the date of sale to
redeen the saane upomn payament of the amount of
taxes for which sale wus zade, together with all
costs and penusltles required by law, snd alao
paynsnt of sll taxes, interest, penalties and
costs on or against said land or lots at the

tine of the redemption. .cts 1897, p. 132,

280, l4; aots 1905, p. 32%; .ots 1907, p. 2BZ;
~ots 2ad C. 5. 1909, p. 400; -~cots 1lst C. 5. 1913,
p. £5; scts 1st C. 5. 1815. Pe 58; scta 4th C. J.
1918, p. 189; Acte 3rd C, J. 1920, p. 103."

Article 7345b, seotlion 12 reads;

*Ia all suita herstofore or hereafter flled
to oollect delinquent taxes against property,
Judgaent in said suit shall provide for {ssuance
of writ of possession within twenty (20) days
after ths perlced of redeamption shall have expired
to the purchaser at foreelosure sale or his as-
signs; but whenever land iz sold under judguent
in such sult for taxes, the owner of such property,
or anyone having an interest therein, or their
heirs, assigns or legal representatives, may,
within two (2) years from the dats of such sale,
have the right to redse: said property on the fol-
lowing basis, to-wit: {1) within the first year
of the resdeaption period, upon the payment of the
amount bid for the property by ths purchaser at
sach sale, includiag a One (;1.00) Dollar tax
deed resording feoe and all taxes, petalties, in-
tersst and costs thereafter palé thereon, plus
twenty-five per gent (25%) of the eggregats total;
{(2) within the last year of the redeaption period,
upon the payment of the amount bid for ths property
by the purchaser at such sale, ineluding a One
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(£1.00} Dollar tax dez2d recording fee and all
taxes, peaalties, intsrcat and costs there-
wfter paid thereon, plus fifty per cent (350x}
of the aggregate total.

“In addition to redeenlng dirsct froa the
purchaser as aforssald, redeaption masy also be
nade upon the basis hereinabove defined, as
orovided in .rticles 7284 and 7285 of the ile-
vised Civil Statutes of Taxas of 1925.¢

Jeotion 13 of article 8 of the Comstitution of
Tvzas, as acended in 1932, reads as follows:

"Provision shall be mzde by the first
Leglislature for the speedy sals, without the
neceasity of a suit in Court, of u sufficient
Jortion of all lands anéd other property for
the tazes due ithereon, and every year there-
aftsr Tur the sasle in like aanner of sll lands
and other property upon which the tazes have
not besn pald; and the deed Of souveyance to
the purchaser for all lands and other property
thus sold shall be held to vest s good and
perfeot title in the purchaser thersof, sub-
Jeot to be lmpeachsd only for actual fraud;
provided, that the former ownsr shall within
tvo years frox date of the £iling for record
of ths Purchaser's "eed have the right to
redeem the land on the following basie:

"{l) “.ithia the first year of the re-
deaption period upon the payment of the amount
of aoney paid for the land, ineluding One
{21.00) Lollay Tax Deed Hecording Fee and sll
tazes, penalties, ilnterest and costs paid plus
not sxceeding twanty-rive (£53) perceat of the
aggregate total; _

"(2) within the last year of the redemp-
tion pericd upon the payaent ¢of the amount of
money paid for the land, imeludimg One ($1.00)
Dollar Tax (eed Rgcording Vee and all taxes,
penalties, interest and eosts pald plus not
oxssed £ifty (5035) perceat of the aggregate
total. (Se®. 13, ars, 8, adopted election Hov.
8' 1932.)'
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You question the constitutionulity of the above-
gaotaed statutes on the grounds that Jectlion 13 of srticle
8, supra, provides that tha owner of property shall have
two years from the date of the filing for record of the
Parchaser's Teed within -hioh tc redeem his prorerty while
ayticle 7340 and Section 12 of article 7345b, supra, pro-
vide that the owner nust redeem his property withinm two
years after the tax sale. You ars advised, howevar, timt
the above-guoted .rticlas ure not in conflict with artiele
8, cection 13 of the Conatitution, in that sald constitu-
tional provision does not apply to redsaption of property
which was sold at a forecliosure sale pursuant to the judg-
went of a court.

The Supreme Court of Texeas in the case of City
of Jan sntonio v. Berry, 92 Tex. 319, recognized the fact
thaut cee. 13 of .rticle 8 of the Constitution, prior to
azendaent ia 1932, applled only to summary sales.

The amarillo Court of Civil :.ppeals in the case
of Hinkson v. Lorenzo Independsat ichool District, 108 s.
¥. (Z4) 1008, held that the above Luoted constitutional
provisions applied only to summary sales znd not to sales
made under foreoclosure tax liens dby ocourt Judgnrents. In
this conneotion the ¢ourt stated as fellows:

*.e cannot accedes to this oontention. The
old artiecle 7£83 was a part of seotion 19 of
the Lot of 1878, o, 152, p. 259, which dealt
with sales of land for taxes by the tax eol~
lectors under summary process, znd had no re-
farence to sales nmade under Jjudgments of fore-
olosure of tax liens. lorsover, that act, like
all others prior to the enactaent of articles
72844 in 1927, had referendge to sales for taxes
due the state, counties, snd cities. None of
them had any reference, in so far as the matter
of redemption is ooncerned, tc sales of real
estate under foreclosurs of tax liens owing to
sehool and other distriets oreated under the

laws of the state. The econstitutional provi-
sioa for sush redoggt!on, artiole E, ssclion

] 24 O Q8 ryY salsh AaGe X
[T og ors_troa nxro an not to aales
nade sr foreelosure o ons

¥ TY,
s 4B 8.9, 4983 Collins et al v. Ferguson
ot al, 83 Tex. Civ. app. PSx, &6 3., W. 288,
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Thare 13 nothing in the late amendzanta of
alther the constitution Or thHe statute, ar-
ticla 7285, whioh would indioate an Intentian
T0 extend thelr apolieatlion.” |.nderseoring
QuUTH.]

Bearing in mind that Article 8, Cectlon 13, as
amended, ap:lies only 1o swmary sales, your attention is
again celled to the first part of Article 7354C which pro-
vides:

".here lands or lots shall hereafter de
s0ld to the State or to any city or towmn for
taxes under decres of ccurt ia any suit or
suits brought for the colleotion of taxes
thereon . . .” {Underscoring ours.)

You are, therefore, advised that airticla 734C does
not confiiect with ceetion 13 of article 8 of the Texas Con~-
stitution.

Tour attentlon 1s alsc casisd to the holding of
ths Supreme Court of Texas in the sass of Nexia Independent
5o0hool District v. City of lLexia, 133 3.%W. (24) 118. In
this case it was contended that srticle 7345b% was unoconsti-
tutional becauss it permitted a foreclosure of a tax lien
through oourt, and therefore vislated the provisions of Ar-
tiole 8, Seotion 13, of the Constitution, as adopted in 1932,
The Supreme Court adopted the opinion of the “Waco Court of
Civil appeals, written by Judge slexaniar, as its opiniloa,
and thereby stated as follows in this connestion:

"It is suggested that the statute is uncon-
stitutional besause, by permitting a foreclosure
of a tex lien through court, it viclates the
provisions of irticle 8, Seo. 13 of our Constitu-
tion as adopted in 1932. This section of the
Constitution reads, in part, as follows:

»tpprovision shall be made by the first
Lesgislature for the speedy sale, without the
necessity of a suit in Court, of a sufficieat
portioa of &ll lands and other property for the
taxes due thereon, and every year thersafter
for the sale in like manner of all lands and
other property upos whioch the taxes have not
been paid; and the deed of conveyance to the
purohaser for all lamds and other property thus
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20ld shall be held to vaest s good z2nd perfect
titls i{n the purchaaer thereof, subject to be
iapeached only for zctuzl fraud; . . °

"It is inaisted that this provision of
the Constitution, by providing for a suxzary
gale 'without the neccasity of a suit im court,’
i3 exclusire and inhibits foreslosure and sale
through the court. The guoted proviaion does
not appear by it own langusage tc be sxelusive.
Necesaarily, it must be construed in c¢onnection
with other sroviaions of the Conatitution. .r-
ticle 8, sec. 15 of the Comatfituticn provides
as followa:

"t The annuul ussessment made upon landed
property shall be a special lien thereon; anad
&l1ll property, both real snd rerazcnal, delong-
ing to any delinguent taxpayer shall be liable
to selizure and sale for the payment of all the
tazes and penaltiies due by such delinguent; and
such property =ay be sold for the payment of the
taxes and penaltias due dy such delinguent,

under such rszulations as the Lezislature may
grovIac.' {UndeTscoring ours.;

"The underscored portion of the above sed-
tiocn clearly delegates to the legislature the
right to provide other znethods than by summary
sale by which property may be 30ld for the pay-
nent of texes. Jtate Mortgage Corporation v.
Stute {Comm. app.} 17 3.%. 24 801; City of
Henrietta v, Zustias, 67 Tex. 14, 28 S,.%, 819,
artiele 5, ssc. 8, of the Constitution confers
on district courts Jurlsdiction to foreslose
liens on land, und we ses nc reason why taxing
units should not be allowed to resort to sueh
courts for the foreolosure of thelr lieans,

» The ~ot provides that the remedles
tharnin provided for shall be cuzulative of

all others and hence 4ces mot purport to ex~
clude the r!igt o% s§¥§§ri aa%c as provided in
article 208, . 3 cOntention 15 over-
ruled.” (Bn!trsooring ours.)
You are, therefore, advised that Sgotion 13 of

Artiole 8 of the Constitution of Texas, ans adopted {a 1038,
applies only to summary sales. Cn the other hand, Artiole
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7340 anéd cection 12 of ..rticle 7345h sxpressly apply only

to receaption of property zursuant to foreclosure sales made
subsequentr to = judgzent of u court of competent Jurisdio-
tion. Therefore, there is na coanflict in the periods of
redeaption set out {n the statutes znd in the abeve-quoted
cunstituticaal provision.

You are further advised that all redesptions of
sroperty sold under tax sales authorized under .prticle 7345%
Lust be made within twc years after the dates of the origin-
al foreclosure asles.

In your sccond cuestion you are ccocncernsd with
whether ocr not the City of -1 Fasc 1s entitled to receive
the redexption penalties provided inm cectiom 1Z of article
7345b in < case where it has purch=sed croperty at s tax
sale under ths authority of lection & of ~rticle 7345h.

Your attention 18 called to “eetion 13 of irtliolas
7345d +hich reads «s follows:

rjec. 13. The rrovisions of this sct
opkall be cumulative of snd in adajition to
all other rights and remedies toc which any
taxing unit may be entitled, but as to any
proceeding brought under this .et, If an

art or portion of this ..ct be [ ct
with any part or portlon of any law of the
ctate, the teras snd srovisions of this ot
shall govern as tO SUCh prooseding. [aoe
provisions of Chapter 10U, Title Iﬁa of the
EKevised Civil Statutes of 19325 shall govern
suits dbrought under this ict except as hare-
in srovided. ..cts 1937, 45th lLez., p.
1494-a, ch, 508." (Underscoring ours.)

Seotion 12 of .ipticle 7345d in its language ap-
pliss to all "purchasers” at tux sales, whish genersl class-
ification would include the City of X1 Faso.

The method of redemption as provided in said sec-
tion would apply te all tax guits brought under the author-
ity of irticle 7345b. The redeaption may bde made from the
purchaser at the first foreclosure sale. Under authority
of 3eotions 8 und 9 of the aot the purchaser aay bs one of
the “taxing units™. "Taxing units™ as defined in 3eotion 1
of Article 73409 include "the State of Texas or any town,

783



784

Honorable Ernest Cuinn, Paue 8

eity or county in said 5tzte, or any corporation or éia-
trict organized under the lawa of the State with authority
to levy uané collset taxes,”

The lunguage of Seetion 9 of srticle 7345b clearly
indicates that a “"taxing unit” is clzsasified us & "purchaser-,
Lald article reads, in part, as follows:

“3ection 9, If the property be sold to
any taxing uait wnich is a party to the Judg-
aent under deores of court in sald suit, the
title of sald property shall be bid in and

held by rthe taxing unit purchasipg the same
. o“ JhGarscor ns ours.

Zad the Legislature intended to maks a separats
rala for the redemption of property from s tuxing unit which
was the purchaser at ths original foreolosure sale, Zection
12 of .rticle 7345b would have ineluded such exexmption. How-
evar, the Legislature saw fit 10 aagke ._eotlion 12 cnd the
penalty provisions provided therein apply iodiacriminately

to all purohasers or thelr aasignees st the loreclosure sale.
You are therefore advisged that In redesaing property froa the

City of il Zaso in u case where 3ald City has purchased prop-
srty at a tuax foreclosurs sale under the authority of Jec-~
tiong 8 and 9 of article 734580, Zgotion 12 of seid irticle
would apply «nd the person sseking to redeem the property
wculd have to pay the penaltiez of redenption jrovided in
such seotion.

Yours very truly
ATTORNR!HpEHERRL CF THEXAS
)

By

ya

8114y Goldbderg
assiatant /
3G:R3 :
APPROVETLEAR 15, 1940

ATTORNEY GENERAL QF TEXAS

APPROVED

OPINION
GCOMMITTEE

~eors



