OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERaLp €, MANN
ATTORREY SENERAL
Hon., ¥, A, Vatson
county Attornoy
Crosby County
#RAbyton, Texss
Dear 6irst {/ \
Voo
Opi.nion HD. 0=8%0
Rei Btatus of Crosby £ vwith refere

ence to whether

Your request for en apinion on th
questions -

*¥hother or noy/Croabx Cobaty is a dry
ares, and, if not, whay 2
to wot areoa is enforoi

has been submitted

iy of the Commispionerst
md 14, 1886 on page 7
: appaars the following!

tion properly signed by the rew-
red punber of legal voters of iro-m
oun'g Texua, preying thet an elece
eld in aaia county of Croaby
o purrose of determining whether
t intoxicating liguors end mediocate
bitters produsing intoxication shall
e gold in said county: Therefors it
18 ordored thet sn election be held in
the several precinats in said county in
compliance with the sanid petition on

"""""""""""""""""" e CANSTRUED AS A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY SENERAL OR FIRST ASSISTANT
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Saturdey the 15 day of January A. D,
1886, "*

e B o am B _

*At & oalled seeting of the Commissic
Court held on Tuesday June 14, 1887, Volume
rage 13 the rollowing order was passed:

ﬁ!
I

#ticw cRme on the opening and
eptinatine the results of the special
clecti-n on loeal opticn for the pur-
pose of determining whether or not
intoxicating liquors or mediocated
bittera producing intaxication, ehall
ve sold in Croshy County or not, said
estinate Laving bdoen merde the result
is herodby declared to be in favor of
locel) cpticn by a vote of 21 for to
three aguinst looal option., Y¥herefore
1% ia ordered the sale of intoxiocating
1iquors and medicated bitters producing
intoxication shall v absolutoly pro~
Ribited in the County of Crosby, Stote
of Texas, exoept es provided dy law.
There being no newspapar published in
the eaounty, the clark 1s directed to
post nctices of tha t&hove order us
directed by lew.*

Agsuming the above to he a correct atatenent of
the raots pertaining to the attenpt to heold a local option
election in Crosby Ccunty on the 15th day of January, 1686,
it 4ia our opinion that the loosl option law cannot be put
inte operation unless and until the result of the election
adopting 1t be published either in & newspaper or by posts
ing notices thereor, 7This position is upheld by the Court
of Criminal Aprpeale in this State in Stiickland vs, State,
47 85X 470, likewime, in Chenowioh ¥s, Etate, 98 SW 19
the court holds that befaro & loasal option law can go 1n&c
operaticn, the order shall ke published for four scnsecutive
waske in & nevspaper to be designated by the ccounty Julge,
end that sugh publication 48 s onnditann precedsnt to the
operation of the law,

In further support of our poeition, we refer you
to the reaent caze of Cook va. State, 132 &Y 2nd 404, in
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which the court sgys:

"Under statute, the entry, or a copy there~
of, on minutes of ocoumiesionars’ court showing
that rosult of election relstive to prohibition
of ssle of liquor in a perticular county, wes
pogted, 1a prima fieles evidonce that posting was
done, but an order of the coemissioners' court
dirocting publicstion of result of election in
not proof ©f proper pudblication of posting.”

¥ith reference tc the seoond election, or attesmpt-
ed eloction, held in Crosby County, the facte ss submitted
to us by you uyxe ag follows, with reference to what the
records of the comzinsicners® court disclose:

*It being considered by the ocourt expedient
it {5 orderevd anl decreed by the court of its
own sokion thet en election he haeld by the quali-
fied voters of Justioe Precinet ¥o. I, Crosby
County, Texnt, on Saturday, the € day of September
lago a% the regular voting places in said Justice
Precingt to determine whether or not the pale of
intoxionting liquors shall be prohibvited in the
;ﬁorenald Justice Precinet No., 1, Croshy County,

eXas,

Then you state further that et & called meeting
of the commiraionors’ oourt held on Bogtenhar 20, 1890,
the following ordor appears in Volume 1, page s

- "Whersupon the wattor of eanvassing the
votas cast at the local option election held
in Justice Precinet Xo, 1, Crosby County, Texas,
on the 6 day of September, 1690, cane up for
oonsiderstion and the court after counting the
votes £ind that & mejority of the votes cast ot
sald elesaotion were cust and voted ‘For Prohible
tion* and it 45 so dulared as & resmlt of s&ld
elgotion] therefore it is ordered «nd decread
by the court that the sale of intoxiscating liguors
within the presoribed limits of the =ald Justiee
Pracinot Ne, 1, Crosby County, Texus, {2 absclute=~

ohibited exoept the sale of wines for S{OY6~
%gnggl purposes ang salg ef alacholir atﬁm ants
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as redicines in cages of ectuecl slckness in
manner as presceribed in article 3228 of the
Rovised Civil Stetutes of the State of Texus,
until such tire as the quuliried votere in
sald Justices precinet Yo, 1, oy ot e legal
election held for thet purpose by & mejority
voto donide otherwise,"

In so for ¢s the feots pubrmitted to us by you
disclose, there was never azn order rudblished or posted
declaring the result of the purported election., In view
of the authorities abeve cited, it Is our opinion thet
the local option lew cennot be rut into operation in this
cage, by reaspon of this election, as there is no showing
thet the resuwlt of sald eleetion hes elther deen posted
or pubMsghed as required dy law.

#ith r efsresice to the third attempt to hold an
eleation in Crosby County, you state that at a speoial
gession of the Cormissioners' Court, held con the 6th day
of January, ». Ds 1698, Volume }, page 319 of the minutes
of gaid court iz found the following orderg

*It being conzidered by the court exredie
ent it is ordered and ¢eoreed by the court of
its orn rmotion thet an electicn de held by the
qualified voters cf CGrosby County, Texas, on
Friday, the IZ9th day of January, &. T 1892,
at the regular veoting pleces Sn reid county to
dotermine whether or not the sale of Intoxlcet-
4ing liquors shall be prohibited 4n the aforesaid
County of Crosdby,”

You ptate further that et e specianl term of the
Cormisgioners’ Court held on the 9th dey cf Tebruary, 4. Ds
1802, in Vol. 1, page 321, Court Yinutes, is fcund the
following order:

"It epposring for the face of the retums
thet the votes cust at seid eleotion were not
such a8 are Yrequired by lew, it ia therefore
ordered by the ccurt thnt said election be and
the same 1o hereby declered void snd of no foroce
or affuect,”

Certainly this third attermpt to hold en election
gculd he of ne force und effeot ags the cormmissionerst court
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ordering the alection by ite own order declared that
election to he void and of no forge or effect.

In rogerd to the lest atterpted eloction held
in Crosby County 4in =e fer as your subrission of the feota
and revords perxteining thereto disclose, you stsate that
&t a ropuler meeting of the ocormissiocners' ccurt held on
Yondey, the Bth day of Mey, 1893 at page 438, Volume I,
Ceurt ¥inuter, 1s found the following order:

*It bde concidered by the court expedient
it isardered and decreed hy the court of its
own potion thet an election be held by the
gualiried voters of Crosby Ceounty, Texas,
Ssgturday, June 10, 1893 &t the regular voting
pleces in sald ecunty to determine vhether or
not the sala of intoxioating liquors shell de
profhitited 4n the uforesald county of Crosby.”

You gtate further thet at & sp-oiel eession of
the commiss{onars® court held on Tuesdey, the E7th day
of June, 1693, es shown in Volume I, page 447 o7 the Court
Vinutes, thc following orders :

*This day the oourt prooesded to canvess
the returns of the loecal option election held in Cros-
by County, Texas, on the 10th day of June, A, I,
1693 und after carefully counting the voten cast
at said eleation, fcund that 98 votes were C&s5O
and voted for prohibition and oleven azuinst rroe
hibition and it appesring to the court thet the
pajority of the votes cast for prohibition, the
result of said 1s declared accordingly. Therefors
1% is ordered end dscreed by the court thaet the
Bale of intoxioating liquors within the rresoribe
ed limits of the sald Crosdy Ccunty, Texae, i6
absolutely prohibited excapt the suie of wines
for sacrancutsel purposes snd sale of alcoholie
stimulants as wedicines in cases of sctusl) gick-~
nass in the rmauner provided 4n Article 3228 cef
the Revired Etatutes of the Ltate of Texas, until
gucsh time as the qualified voters in said county
ray at 2 legel election held Tfor thet purrose by
8 majority of votes deoide othemrise,™
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On your submission of the facts relative to
the holdinz of suid last slection in Cresby County, to-
gethar with your gubmitsion of what the records disclose
pertaining to sane, it is an evident fect that no order
declaring the result of said eleoction was ever pudlished
or poated &0 required by lew, The courts of this State
have ¢ nsiatently held, for a period of more than rifty
years, that the locel ortion law ¢annot be put {nto opera-
tion unless and until the result of the election adopting
1§ ba gubliahed, either in & n-wapaper or dy posting notices
thaoreofl.

The gourts have followed the holding in the
Chenowioh ocase, Bupre, which 42 in subestance, that before
& looel ortion law can go into operaticn, the order shall
be published for four consecutive weel's in s nowsparer
to be designatad by the county judge, and that saf{d pub-
léeagéen is e conditicn precedent t¢ the operation of
the We

Under the facts, &8 we have ther before us, there
is not even a showing that an order of the sormissionerst
court dircoting publication of the result of the election
wee nade, except in the first election, and there is no
showing made which even indicstes that the result of the
eleotirns were ever rublished or poated,

Under the docisions in these ceases, it is our
opinion thet the statute requiring the result of loecel option
election be published, and stating how seme zay he pudblished,
is randatory, and thet this not having been done, Crosdy
County is 8 vet oounty, and the lew applicable to wet ereas
is enfcroeadble,

Trusting thet this setisfactorily answers your
inquiry, we are

Very truly yours
ATTORNEY GENHERAL (F TEXAS

TG it O

' Ired €, Chandler
ATTORNEY GENERAL OF TEXAS Aasistant
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OPINION
COMMITTEE
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CHAMRMAYN



